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In the Swedish case Profura v. Blomgren (T 2863-07, Court of Appeals for Western Sweden), from
19 March 2008 known as Profura v. Stig Blomgren, an appeal was brought against award

according to which the arbitral tribunal had rejected its jurisdiction.1) The court found – contrary to

the competent arbitral tribunal2) – that a binding arbitration agreement had been concluded orally
between the parties during the course of a negotiation of a share purchase agreement, despite the
fact that no final and binding written share purchase agreement had been signed. The court
therefore set aside the award.

The appeal against the award, was based on Section 36 of the Swedish Arbitration Act, which

provides that an award may be appealed3) (as opposed to a challenge under Section 34) in case the
tribunal has declined jurisdiction and failed to determine the issues it was asked to consider (when
the tribunal, held a dispute inadmissible or otherwise terminated the proceedings without ruling on
the merits of the dispute). The court thus has the final word as to the scope of the jurisdiction of the

tribunal, the existence, validity and scope of the arbitration agreement.4) In a procedure under
Section 36 the case is heard again in its entirety, including the merits. To the extent that the arbitral
tribunal has found that it lacks jurisdiction, the judgement of the court will – if the appeal is
successful – determine, with res judicata effect, that there is a valid arbitration agreement that
applies to the dispute. The court will not remand the case to the same tribunal but a new tribunal

must be appointed.5)

The case is worthwhile noting, as the court found that an oral arbitration agreement had been
entered into which in itself does not rise any eyebrows in Sweden, as Swedish law does not require

that the arbitration agreement is in writing.6) This is at variance with the Model Law and the New
York Convention and many other national arbitration laws. It is worth noting that an arbitration
agreement under Swedish law can be concluded both orally, implicitly or tacitly and that parties
have been considered bound to arbitrate also based on the contractual practice developed and

established between them.7) Although the absence of a form requirement does provide for
flexibility it also gives rise to concerns and commands caution of contracting parties, in particular
if enforcement is to be sought under the New York Convention. One also has to be cautious to
draw too far reaching conclusions from this case as it is pronounced by the Court of Appeals of
Western Sweden which has very limited experience in arbitration matters and has surprised also
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several of those involved.

In its analysis, the court separated the analysis of the conclusion of the main contract as such and
then the arbitration agreement as distinct from the main contract – as also the arbitral tribunal did
–. The principle of separability is manifest law in Sweden and was explicitly incorporated in the

Swedish Arbitration Act of 1999.8)

Thus the court first had to determine whether a main agreement (SPA), failing a signed contract,
still had been concluded and then if that also meant that, or separated therefrom, or regardless of
the main agreement, an arbitration agreement had been concluded as well or nevertheless.

The question was when, and on the basis of what, a binding contract arises between parties who are
in the process of negotiating a transaction which lasts for some time. In this case the court noted
that there had been numerous drafts exchanged and the main commercial points (in particular the
price) were settled and, on the basis of the evidence in the case, the court found that an oral main
agreement had been concluded between the parties. However, in this context it should be noted that
only one of the parties (Profura) had sent drafts to the other – so there had been no real exchange of
drafts – and, even if some common view had been found on the price, none of the representations
and warranties had been discussed in any detail.

The court then continued its analysis in order to determine whether the parties, by entering into the
main agreement (SPA), also had entered into a binding arbitration agreement. The court’s
conclusion was that since the arbitration clause had been in the drafts from (NB from one of the
parties only) the beginning and, at no time during the negotiations had, the party objecting to the
jurisdiction of the arbitral tribunal, made any comments or even less objected to the arbitration
clauses as such in the drafts, the arbitration agreement was validly concluded orally as well. In
addition, the court noted that Mr Blomgren had made some comments to one of the agreements but
not to the arbitral clause therein or in any of the drafts. The court’s conclusion is very questionable,
as the arbitration agreement had not been the object of any specific discussion or comments,
assumingly because Mr Blomgren thought it was premature to comment on the dispute resolution
clauses in the drafts and in addition the parties to the agreement that was commented did not
include Mr Blomgren himself.

The arbitration agreement under Swedish law is viewed as any other contract, regardless of it
having both procedural and civil law effects. Therefore, the principles of interpretation of contracts
apply in regard to both its content and how it is entered into i.e. when the binding effect arises.
This assumes that there is a meeting of wills to contract. There is some precedent which
emphasizes that it has to be particularly clear and evident that the parties agreed to arbitration and
not to some other form of dispute resolution. However, the general jurisprudence seems to indicate
that there is no support for a doctrine of stricter requirements to apply to arbitration agreements

than to other contracts.9)

The court seems to have given much weight to and was influenced by the testimonies of the
professional advisers, including one lawyer, who witnessed and participated in the negotiations,
and confirmed that an agreement had been concluded. The court attributed more weight to these
testimonies than the arbitral tribunal did. The court found that the seller simply had accepted an
offer orally (“hand shake”). The court found it particularly relevant that nothing in the written
documentation evidenced that the seller had raised any objections or made any other comments
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that any agreement was subject to any conditions and, thus, there was only a conditional
acceptance. The written documentation almost exclusively related to price discussions.

It must however be noted that it was a domestic Swedish case, where both parties were Swedish,
and enforcement would be sought in Sweden. The situation would of course be very different if it
would have been an international arbitration, where the award eventually might have had to be
enforced under the New York Convention and, thus, enforcement could be refused failing a written
arbitration agreement.

The case therefore should alert parties to the fact that when a contract is signed, they should be
cautious of the effects on agreeing step-by-step on various issues during the negotiations and, in
particular, of the main issues during the negotiations, which may be agreed upon orally, unless they
make such agreements conditional, with or without handshake, and subject to final written
agreement each time.

Although the case must be considered case specific and although it is neither authoritative in
regard to Swedish contract law and principles of interpretation nor in regard to a non-party, non-
signatory of an arbitration agreement, the court’s conclusions are supported by the decision of the

Svea Court of Appeals in State of Ukraine v. Norsk Hydro10). In this case, the court noted that the
party not singing or wishing to be bound by an arbitration agreement has to take active steps to
make his disagreement known to the other party. Whereas passivity normally would not result in
the formation of a contract the case should be distinguished when a party should or ought to realize
that the other party believes or assumes that a binding agreement has been concluded. This was the
case here. In such a situation, which applies to the Profura case, there is an obligation to inform the
other party that no such agreement has been formed.

Finally it is noteworthy – and somewhat surprising-, that the court found that, despite the fact that
Mr Blomgren was not even a named party to the alleged share purchase agreement with Profura,
(although he would have been a party one of the transactions but with another party), the claim
brought against Mr Blomgren was considered to have such a connection to the transaction between
Profura and the seller that the scope of arbitration agreement extended also Profura’s claim against
Mr Blomgren on the basis of an alleged overriding oral frame agreement.

It might also be of interest to know that, a subsequent arbitral tribunal, which then was bound by
the court’s decision on jurisdiction, found that no main agreement had been concluded orally or in

writing and dismissed the claim, as had the first arbitral tribunal.11) This is also what would be the
expected outcome. Under normal circumstances parties in this kind of transaction (complexity and
value) would typically be entering into a letter of intent which would explicitly provide that any
binding effect would be subject to signed formal agreements and thus avoid the problem.

________________________
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