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The question of voluntary and mandatory ADR including arbitration has been a richly
debated topic in many jurisdictions. Since the mid-twentieth century, the question of
achieving procedural and substantive justice in the context of judicial dispute
resolution has received significant attention beginning with the work of Owen Fiss and
Lon Fuller who articulated early insights into the role, forms and limits of
adjudication. Fiss argued that the purpose of adjudication is to provide a public forum
to enact public values and not a forum for settlement proceedings. 1) Fuller saw
alternative processes such as dispute settlement as potentially appropriate in cases
2)

where adjudication reached “its limits.” This occurred, Fuller argued, when
adjudication attempted to resolve what he described as “polycentric” type disputes
(such as when there is no clear issue subject to proofs and contentions).3) According to
Fuller, mediation or other forms of ADR are commonly directed towards the creation
4)

of relevant interpersonal norms rather than the conformity to such norms. Mediation
is especially useful when the parties concerned are locked in a relationship of “heavy
interdependence”, such that each is dependent on some form of collaboration with the
other.5) In general, the facilitation of the mediator can speed the discussion, reduce
the likelihood of miscalculation and help parties reach an optimal agreement by
6)

adjusting the parties’ divergent valuations.

Recent work has highlighted the growing inefficiencies of civil litigation in
economically advanced countries, while at the same time, caution is given to the
potential denial of justice through exclusive reliance on extra-judicial procedures7)
Building on a growing body of empirical cross-jurisdictional research examining ADR
reform and policy 8) , recent research has explored initial comparative findings
examining the association of judicial voluntary and mandatory mediation structure
with perceptions of justice, efficiency and confidence in courts. These findings are of
significance to arbitration practitioners since many of the same issues surrounding
voluntary and mandatory access may apply to arbitration as well.
Courts in multiple jurisdictions face the challenge of reconciling procedural and
substantive justice in designing court mediation programs. How such programs
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provide opportunities for party directed reconciliation on the one hand, while ensuring
access to formal legal channels, remains an area of continued inquiry. In some
jurisdictions, mandated programs require initial attempts at mediation, while in
others, voluntary programs encourage party-selected participation. Recent research
by Shahla Ali has explored comparative empirical findings examining the impact of
judicial mediation structure (mandated or voluntary) on perceptions of justice,
efficiency and confidence in courts in ten jurisdictions. It does so by investigating
whether, and if so how, variation in civil mediation policy as one factor, affects
variation in judicial efficiency, confidence in courts, and perceptions of justice. Given
the highly contextual nature of court mediation programs, the study highlights
achievements, challenges and lessons learned in the implementation of mediation
programs for general civil claims.
The principal finding of the research indicates that overall, while both voluntary and
mandatory mediation programs demonstrate unique programmatic strengths and are
associated with positive gains in the advancement of civil justice quality, the selection
of program design involves some trade-offs. For example, sampled voluntary
mediation programs are associated with a higher proportion of longitudinal
advancement over a five year time period in levels of efficiency, with a slightly higher
proportion of advancement in terms of confidence and perceptions of justice within
sampled civil justice systems. At the same time, from the perspective of the 83 court
mediation practitioners surveyed, practitioners report slightly higher levels of
confidence in mandatory mediation programs, higher perceptions of efficiency with
respect to voluntary programs, and regard voluntary and mandatory mediation
programs with relatively equal perceptions of fairness. Program achievements largely
depend on the functioning of the civil litigation system, the qualities and skill of the
mediators, safeguards against bias, participant education, and cultural and
institutional support.
More information on the study can be found here.
To make sure you do not miss out on regular updates on the Kluwer
Arbitration Blog, please subscribe here.
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make faster and more informed decisions from every preferred location. Are you, as
an arbitrator, ready for the future?
Learn how Kluwer Arbitration can support you.
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