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On June 21, 2021, Ecuador’s Ambassador to the United States, Ivonne Juez Abuchacra de Baki,
signed the Convention on the Settlement of Investment Disputes between States and National s of
Other States (the “ICSID Convention“) on behalf of the Republic of Ecuador (“Ecuador®). With
Ecuador, the number of signatory States to the ICSID Convention is now 164.

Although under Ecuadorian law, the power to enter into and ratify international treaties lies with
the President, a legal discussion has arisen regarding whether the ICSID Convention falls within
one of the exceptions to this presidential power. If this were the case, ratification would require
prior approval from the National Assembly. The Constitutional Court is the body in charge of

deciding if such approval is required or not.”

On the same day that Ambassador Baki signed the ICSID Convention in Washington DC, the
Office of President Lasso sent aletter to the Constitutional Court indicating that its position is that
the ICSID Convention does not fall under one of the exceptions to the presidential power to sign
and ratify international treaties, and that accordingly the President is authorized to sign the ICSID
Convention without authorization from the National Assembly.

In the coming weeks, the Constitutional Court will decide whether it will uphold the President’s
position, confirm the constitutionality of the ICSID Convention, and thereby allow ratification of
the instrument without further approval from the National Assembly.

Background

Ecuador first signed the ICSID Convention in 1986. In 2009, however, under former President
Rafael Correa’s government, Ecuador sent a written notice of denunciation of the ICSID
Convention to the World Bank Group, which took effect on January 7, 2010 — in accordance with
Article 71 of the ICSID Convention.

The Correa regime denounced the ICSID Convention on the grounds that it was unconstitutional to
allocate sovereign jurisdiction to an international arbitral tribunal. In the years following the
denunciation of the ICSID Convention, Ecuador terminated al of its Bilateral Investment Treaties
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(“BITS).

In 2010, Ecuador’s legislative branch enacted the Organic Production, Trade and Investment Code
(“COPCI” for its acronym in Spanish), which sets forth general and specific rules, incentives,

guarantees, and protections for domestic and foreign investment in Ecuador.? In March 2015,
Ecuador passed new regulations to promote foreign investment through Public Private Partnership
(PPP) initiatives (the “PPP Regulation™). Consequently, the current investment protection regime
in Ecuador is mainly comprised of these two domestic instruments.

On May 24, 2021, President Guillermo Lasso assumed the presidency in Ecuador, promising to
revive the economy and promote private sector investment. As part of President Lasso’s campaign
to promote foreign investment, his administration instructed the Ambassador of Ecuador in the US
to sign the ICSID Convention on behalf of the country.

Ecuador’s recent accession to the ICSID Convention is an attempt on the part of the new
government to show that the country is once again open and willing to comply with its
commitments towards foreign investors and offer them further international law protections.
Another indicia of thisis that Ecuador is reportedly setting funds aside to pay an unfavorable
ICSID award for US$ 374 million.

Process of Ratification of the ICSID Convention in Ecuador

Ambassador Baki’s signing of the ICSID Convention does not automatically make Ecuador a
member of the Convention. Pursuant to Articles 147(10) and 418 of the Ecuadorian Constitution,
the President of Ecuador has the power to sign and ratify treaties. The only requirement under
Article 418 is a 10-day notice period to the National Assembly before the President ratifies the
relevant instrument.

In addition, pursuant to Article 438 of the Constitution, the Constitutional Court of Ecuador shall
deliver a binding ruling on the constitutionality of an international treaty signed by the President.

Further, under Article 109 of the Organic Act of Jurisdictional Protections and Constitutional
Control, the Constitutional Court is also empowered to determine whether prior approval from the
National Assembly is required pursuant to Article 419 of the Constitution.

The discussion over the ICSID Convention’s entry into force arisesin relation to Article 419 of the
Constitution, which provides a list of exceptions to the general rule for the ratification of treaties.
Article 419 of the Constitution states that:

“ Article 419: Prior approval by the National Assembly shall be required in order to
ratify or denounce international treaties where:

They involveterritorial or boundary matters.

They set up political or military alliances.

They contain a commitment to enact, amend or repeal a law.

They relate to the rights and guarantees laid down in the Constitution.

They subject the State’ s economic policy as laid out in its National Devel opment
Plan to conditions set by international financial institutions or transnational
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companies.

6. They bind the country into integration and trade agreements.

7. They confer competences inherent to the domestic legal system to an
international or supranational body.

8. They compromise the natural heritage, especially water, biodiversity and its
genetic resources.”

(Free trandation) (Emphasis added).

Those opposing Ecuador’s accession to the ICSID Convention argue that the ICSID Convention
falls within the scope of Article 419(7) of the Constitution and that in accordance with Article 422
of the Constitution, “no international treaties or instruments may be signed in which the
Ecuadorian State surrenders sovereign jurisdiction to international arbitration bodies with regard

to contractual or commercial disputes between the State and private natural or legal persons.”

On its face, however, the ICSID Convention does not fall within the scope of Article 419.” The
ICSID Convention is not an integration or trade agreement, nor does it attribute competences of the

domestic legal system to an international or supranational body.? In fact, the ultimate purpose of
the ICSID Convention is to “strengthen the partnership between countries in the cause of

economic development.”®

ICSID is an international body of the World Bank Group that provides a series of services,
including facilitating conflict resolution between foreign investors and States through methods

such as arbitration and conciliation.” States that have ratified this treaty are not automatically
obliged to submit themselves to any of these two dispute resolution methods. This follows from
the preamble of the ICSID Convention:

“no Contracting State shall by the mere fact of its ratification, acceptance or
approval of this Convention and without its consent be deemed to be under any
obligation to submit any particular dispute to conciliation or arbitration.”

Thisisalso in line with the travaux préparatoires of the ICSID Convention, which provide that the
“Convention establishes the International Centre for Settlement of Investment Disputes as an
autonomous international institution (Articles 18-24). The purpose of the Centre is ‘to provide
facilities for conciliation and arbitration of investment disputes’ (Article 1(2)). The Centre will not
itself engage in conciliation or arbitration activities. This will be the task of Conciliation
Commissions and Arbitral Tribunals constituted in accordance with the provisions of the

Convention.”® (Emphasis added).

In this regard, Prof. Jan Paulsson has commented that the travaux préparatoires expressly state that

“consent of the parties[to arbitrate] must exist when the Centreis seized*® and that this mechanism

“was a vote of confidence in the mechanism created by the ICSID Convention as a manifestation of

the rule of law, intended to depoliticize investor-State disputes in a context of equality of arms.”*”
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Consequently, to access the services offered by ICSID for the international settlement of
investment disputes, not only are States required to be signatories to the ICSID Convention, but
they are also required to perform an additional act: consent to arbitrate or mediate disputes that fall

within the jurisdiction of the ICSID Convention.”” This consent involves a subsequent act, that is

independent from the ratification of the ICSID Convention.™

In theory, a State may be a signatory to the ICSID Convention and yet never sign any BITs, enter
into arbitration clauses or enact investment laws providing for arbitration or mediation under the
International Centre for Settlement of Investment Disputes Arbitration Rules (the “I1CSID
Arbitration Rules’). Hence, entering into the ICSID Convention alone does not imply the
assignment of any sovereignty of the Ecuadorian State. Notably, the situation might be different
with respect to entering into BITs or other international agreements that provide for investor-state
arbitration.

Acceding to the ICSID Convention allows a State to become a Member State of an institution
created under public international law. AsaMember State of the ICSID Convention, each State
can participate in its Administrative Council (the governing body of ICSID that considers and
approves the Annual Report of the Centre and adopts the budget of the Centre for the next fiscal
year). Among the Administrative Council’s powers is the consideration of proposed amendments
to the ICSID Arbitration Rules, which have been frequently discussed in the last years.

Therefore, ratification of the ICSID Convention should not require prior authorization from the
National Assembly, as it does not fall within the exceptions listed in Article 419 of Ecuador’s
Constitution. As aresult, upon confirmation of the Constitutional Court of the constitutionality of
the treaty, it should be sufficient for the President to notify the National Assembly of the signing
and subsequent ratification of the ICSID Convention, in accordance with Article 418 of the
Constitution.

Conclusion

Ecuador’s return to the ICSID Convention will allow the country to re-enter the international
investment community, and is likely to be of great value for the restarting of the economy after the
COVID-19 pandemic. The Constitutional Court is due to rule in the next few weeks on the
constitutionality of the signing of the ICSID Convention and whether prior authorization of the
National Assembly is required. We look forward to seeing how this legal issue will unfold for
Ecuador.

The views expressed by the authors do not represent the position of Herbert Smith Freehills or its
clients.
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