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$15 is a petition to enforce an arbltration award rendseted
@ualy. Respordent cross-meves to dismiszss the pstitisn, or in
tke alternative to =tay decision pending resocluticn of respon-
depkt's challenges to the award in the Italian courts. JSubject
matter jurisdictisn derives from the Convention on the Eecnqni-l

tion and Enforcement of Foreign Arbitral Awards, I1 U.S.T. 2517,
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JIAS 6997 (1370; (the "Zunvention®)l, implemented by 9 U.5.C. #§
221=-203. Rezpoiiuent JA0CSs NOot contest the wenua,
L
Peritioner I. Marctin Spier is an enginer and citizen of tha
Tnicad Sstates, rasident Iin Hew York cCity. Respondant

Calzaturificis Tecnica, S.p.A. ("Tecnica") is an Italtquﬂmﬁ-

tion headquartered in Treviso, Italy. In 19489 spiQag Tecnica

entared inte a written contract in which Spier a d to farnish
. ; % g

Tecnica with expartise for the manufacture lastiec footwear

and ski boots, in exchange for the pa@ £ certain fees by
Tacnica. Tha contract contained a r%. ion providing for the

resolution of disputes by a panel ee arbitrators in Italy.

Disputes arose. After p% ted proceedings, on October
15, 198% the arbitrators tl@' a unanimous award in Spier’s
favor. The award d irclt@) Tecnica to pay Spler cne billien

ta_fapn Lire, thea El:g'l.;LQ~

pekitions of U.5. j-'.j, plus interest at the rate of 153 Zrom

t at the time of E.ling of the prasant

JANALY i, 1535,
Tacr'ic%&nﬂt paid that award. Instead, on November 210,
1585 Tﬂ::% Cozmenced litigation in an Itulian courz ir .- svise
to ch #3732 =he wvalidicy of tha award. Spier nas not appedred
in & Italian actien. Instead, ha filed the capcicned petitlon
@;hlﬂ Court on June .3 1988. Tecnica cthen f'led the <crous-

petion guwanarized above. Both sides have s=ubmitted voluminous

= T

1 pecauze the Cocnvention was drafted in New York : under.
United Nations sponsorship, it is sometimes referred to In the
litapaturs as the "New York Convention."

2
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affidqavits nf counsel which attach as exhibits the texts of
ifalilan statutes, doclsions of Itallan and Cerman courts, and law

journal articles,

.

SRS

1 0.5.8. §:03 gives the district courts <f the Jnit atatesg

o
o
suzinct matver furizdictlor over an "action ot procae alling

undrrc the Converntion..." Sectlion 207 provides: O

L 4

"Within chrze years after an arbitr a:d falling
uncer che Csnventicn is made, any pacly Wo the arbitra-
*ion mav apgoly 2o any court havingNjusiadictisn under
this chapter for a&n order con %ﬁg the award as
against any ¢thar party to thae isration. The court
shall cepficm 'ne award unles firds =na of tna
gJeoitnds  cor refucal or da 1 of recognition ar
enforcazent of the award s ied in the said Conven-
5 T P

/. The "grounds for :e@ or deferral of recognition or
a a

ling under the Convention, incor-

gnforcemant® af an aw
porated by rofeorenc tha last sentence ~f §207, aprear in
artizles WV and VI ‘ﬂ'kthn Convention, set forth in a note [ollow-

ing 5 U.5.C. The following provisions ® -& pertinznt tc *he

casa At hn%
@o "Article V
${ Recognition and enforcement of the award may ba
a

used, at the request of the party agai-st whom it is
nvoked, only if that party furnishes t¢ thue competent
authority where the recognition and +atorcement is

sought, proof that:

{a) The parties to the agreement referred to in article
I1I were, under the law applicable to tham, under some

incapacity rr thec said agreement is not -alid undar the
law to which the parties have subjected it or, Ffailing
any indicatien thereon, under the lav of the country
where the award waz made; or ...

3
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2] The award deals with a difference not contamplacc!
by or not falling within the terms of -he submission to
arbitration, or 1t contains decisions on mattars beyond
the scope of the submission to arbitration, provided
ti:at, if the decizions on matters subm “ted to arbitea-
tizn man Te saparated from thosa not oo submitted, tha=
rart owf the awrtd which contain decizicns on matters
submnicted te arbitration may be recaugnized and en-
forced; or...

o

{«}) The award has not yet become binding the
Farties, ur has been sat aside or suspe 2y
cosxpetent authority of the country in which

tha Law of “Which, that award was madea. .
e
Article VI &\

If{ an applicatiaon for the sett
of the award has been made
raferred to 1n article V{1l the autherity before
which the award is sought £ relied upon may, Lf it
considers it proper, the decision on the
enforcement of the awa may also, on the applica-
tion of the party c]@) enforcamant of the award,

order the other partE o)give suitable sacurity."

Tecnisa <rog Qs to dismiss Spier’'s petition on 3suveral

r iinder

zidle or suspensiaon
competent authority

grounds.

Firs:,s@nin:a contends that under Italian law the form of

agreed to by the parties does net jive rise %o a

urblitratfio
;ﬂ& ariikral award of the sort entitled te enforcemnnt bY
r

+ procesdirgs undur the Convention. Tecnlica baser that

&:mnt apon Arcic:a V{l) (e) of the Convention.

Second, Te “ica ocontends that the entire contract between
the parties, inzluding its arbitration clause, is invalid because
it vioslated an It:lian currency exchange statute zequiring prior
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gavernmental appr-sal of such tranuactians hetween Italian ard
foreign residents. In that regard, Tecnica relies upon Ac-ticle
Y(Ll}{a} of the Convention.

Z.aird, Tecnica contends that the arbitrators axceeded their
proper Iuncti=ns, 1n violation of article ¥({l)(c) of the Conven=-
tion.

In its caallenga to the award befor= the Itals ourt,
Tennica makes arguments conparable to and ;rucnue:ap Erom the
secord and third contentions in support of its g-moticr hare.

In those circumstances, Tecnica asks i (::>ulturnntivn that

this Court <=tay its decision on the E{s;g-mutinns until the
1 #

Italian weourts Lave adiudicated T

award, In that regard Tecnica rﬂl§‘£SHLﬂn Artiele VI.

s chzllenges to the

+.  The issue of whether tife I¥alian arbitrators’ award in this
case falls within the C ion as an enforceable award impli-
cates the distinctio Italian law between different kinds of
arbitration. Spegid{cally, Tecnica’s Italian counsal, Professcrs
%iorgio Berni d Domenico Borghesi, distinguish in their
affidavits en "arbitrato rituale"™, or "procedural arbhitra-
tlnn',$.arhitratn irrituala", or "contractual arbitration.®
e o

r Tecnlca is that whereas an "arbitrato rituale" gives

Thﬁ\sgés
@ o an award challengeable in the Italian courts only =n Ena
mofct limitad goounds, an "arbitrato irrituale™" results only in

"gaat 1s considered 3= & contract to which the parties have

United States
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agreed”, and is accordingly subject under Italian law *=a a much
Jidar ranger aof dofenses.

Tecnica argues at bar =that tha arbitration procedure
sentained 1 Lt3 contract with Spier constitrtes an Tarbitrate
Jrrituaile.®  As such, Tecnica arcues, the arbi-ration procasdings

inder the contract did not give rise tr an “awayfdW which is

"bindirg" within the meaning of Article U..'ie-<;%'thn Conven-

the axtent that I comprehunz th@%‘:at?ral? eccteric
oncepts, 1t would appear that the (pdQ-iles agraa that they
cartiginated in an "arbitrato 1:rit-‘é?§ﬁ The Lochse af contention
ig whether the avard genarated b‘<ét&n a procedure is a binding
wsard entitled to en!nr:luint‘iﬁﬁnr the Convention.

Gn that 1igsue, Tec as submitted declarations sf :its
Ttalian counsel: a sw tement of Professor Pleter Sanders of
the Natherlands, a ipal draftsman of the Lonvention; a 1572
Opinion of tha S ary General of the U.uited Nations; a nirber
of Italian rt decisions; and a decision renderad by the

ﬂundangE{ét}s of of tha Fedaral Republic of Germany on Octocber

8, 1581 kich Tecnica says is the "only case which has ccn-

51 ’the effect of arbitrato irrituale conducted in Italy

r the ... Convention®, main brief at 24. That case does
\§$§ﬂunnd o say that an "irrituale” award made under Italian law
does unot fall within tha Convention. And rofessor Sanders’

states in his declaration at 8-9:

"The purpcse of tha New York Convention was and is to
faciiltate recognition and enforcement of foreign

5
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arbltzral awards in the proper sense. i + % 'The
introdustion of the tazrm "binding" was certainly net
intended to npen the door for irri ar
similar al.ernative methods of private settlement,
which a2re nat zuppo-ted by the same statutory guaran-
teas f-r pr-per proceedings as is the case for arbitra-
tion.®

n tha :.ner hand, Spier cites and proffers translations of

a numbher «f ‘zalivy court decisions which appear to chapacterize
0 irbit*reoce wrritualz as falling under tha Cnnrwan:%ca Reply
br {a" &< H'_I: cinl=lte o Glasser affidavit. t]rm@ thesn. zhe
YetyRes 2. TEs.y'cs Swpreme Court (the “Cort ‘Caszazione*),

ductded on Septembar LB, 1978, No. 4167, ¥ escribed thusz by

broftessor Ternini himself in a recent a chg: "the Supreme Court

of Cassation wont zo far as to e ) ly hold that aven ar=
bitrateo lrritusle falls with [si doubt =should be "within®]
th2 scope <f the uew York C ion." Bernini, Domestic and
Lnternational Ar \ve Fefcrm,

% Pace Law FPaview, 'ﬁ.'IQ: (1985) . Bernini goes on in that

prcicle to describa @

tre distinction #een procedural and con-ractual -»r “frea"

ffect of 1981 Italisn legislation upon

arbitration i
Ra f %irm'u sccond claim, that the .nderlying contractc
between e parties is invalid under Itzliar laws of currency
regu idn, the parties again exchange contentions who=e prig.er
lution depends upon first comprehensior, a~d then application

of Iealian law.

United States
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Civen rthsea clrcumstances, therr Is rich to ke said for
Tecnica‘s alcarnative motion. groundad upon Article V1 of the
FonvenTion: that this court "adjourn® its decision on enfocreement
pending Texatetion of Tecnica's challengss to the award zafcre
O

At Artirle VI adjournment (or stay) of on <§3;;n: procecd-
ings panding a challenge to an .ward in the MNuntry where It tas
ronderea has not given risa to much '_"[u:r: danca in the United

. Etates. Cleasly tha remedy is dis idnary with the district
LOUrEE. Article VI says that @ﬂn‘:inq court "may, Iif it

considers it proper," adjourn forcemant provizion for that

PUFDROSH. At l=zast one h@% court has exercised its discre-

~L~°

tion in that manner.

,.._

F'E'I-‘l'] | I-.
517 F.Supp 94
530 F.5upp (&

r . ; :
=61 (5.D. Ohio 1981), reconsideraticn denied,

hio 1982).

LY. 1IN (¥ 52 at bar, Spier contends that notwithstanding
praidenc the Italian proceedings, he is entitled to an order
. at en *ment now under the authority of Waterside Ocean
Lav e Z0.._nc, v, International Navigation LEd,, 7317 T.2d
Cir. 1384). It is true that in affirmirg enforcement of
don ocrbitsation under the cConvention, the Second Clrzcuit
werved that the losing parcty had orotracted the disputs,
zeisting con“irmation of the award by litigation in three
countries: England, Canada, and the United states.™ Id. at 1i5).
Hiwaver, the sacond Circuit’s opinion does net recite the
norticular: of that litigation, and makes no reference tTo
ud journmant of enforcement proceedings under Article VI of the
Conrencion. In the case at bar, 1 concluda that ralief undar
ctiela VI is appropriate subject to the terms and conditions
discussed jinfra.

-
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1 The positions of the parties in the casa at tar are antirnoly
nredictable. Spler condemns Tecnica‘’s Italian litigation as
[zivcleus and intended solely for the purpese of h rassment snd
delay. Tecnica says that its challenges under Italien law Lo the
dward are meritoricus and will undoubtedly prevaill. One would be

1t-nished if trial counsel for either party in this ca said
unyrhing alce., Q~

tlhr 2% zougee I s27ept in principle that th Q:t in which
einforcament f a .uoreign arbitral award i %’ht saould npot
cadntanance nanifezily frivolous nttn:m&\che award in the
country where 1t was made. At the =nu®:ni one st recognize
that the Copvention, itgslf a cmizse Dpetwien natizspal
interests and international ﬂ!@
tirat the Fforeign award will

ba anforcad if tha award "has

ons, specifically provides

bagen sat aside or suspe 3/ by a compatesnt aunthority of Lhe
country in which, or r the law of which, that award wvas
mada.™ Artiedie | }@. That is so even 1f the (in contrust to
tha ca-e a2t ba %ﬁl foraign award is faclally binding on the
parties, a:@ isjunctive "or" in Article V(1) (2) makes clear.
Hern Tec! has, in fact, asked the Italian courts, -hich

constil “the "compatent authority" of the country in whizh tre

a as made, %o sat that award aside.
$ Withour plumbing cthe speeches of the Conventicn delegates to

“reir Aspths, it sesms fair to assume that the Coinvention would
have Failef 3f achievesent if it did not provide for a suncessful

eqallenya in Lan ovuatty of issuance as a ground for ron-eni.rce-

United States
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sent In a doreign country. But that basis for refusal of
enforceiment would have been nullified Lf the Conventinn d4id net
2ls0 anpower htne courts of the country where enforcement is
Sol,nt to At laeast consilar the pendency of a challenge In the
¢ot ntry of issuvance., That is the office performed by Articla vI.

5 In the caza at bar, I do not conceive the Italian £ts to

i

wa presented with tha question of whether this itraco
irrituale" falls within and is enforceable under t@:unventinn.
That question, although it arises here, would %EEH‘M to arise
in Italy, sinec: the award was rendered in I nd is challenged
in the 1Italian courts. But clearly € Italian courts must
consider under Italian law the na @ f the award, and the
permissible scope of the challen &recnlca may as5sert against
ie, inzluding the alleged inwv ty of the entire contract. I
would Jdeny Artiele VI adjo @nt of the enforcement procesdings

were only ([ ' wers sa? d that Tecnica’ts litigatlion pucikionm
£l

in Ttaly war trang y frivolous. l cannot reaca that
conclusicn o tha {unt rncord. That beling so, it is bettor te
$y . this Italian arbitral award te be £irst

rernit the u@

Lestad ur.iss Valian .aw bv Italian courts. That s prefe—able

to an 2cazn court seeking to apply the law of tha [eoreign

COUL whers the -ward was made, and entering an order cnforcing

@Jard later condemred by the courts of that foreign countoy.
Accordingly I will defar enforcement procesdings bhere

subject ta the conditions discussed infra.

10
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VI.

"Article V1 =2f the Convention provides that the enforcement
;:-_'-r‘.: "zay alse, on thae application of the party claiaming
an_orcerent of ‘hé award, order the othar party to give suitable
gosel oy . 'nizher parcty at bar has briefed the !q‘u@i:'n af
sac. . rity. aAacrosflugly I will not pronounce upon it . But my
prasen® (rc'ftotion {3 to require Tecnica +o sha@usu why it
ghoul i nan L ragaired, =< a conditlon for ad%‘fment of thesa
proceedings, U~ post zacurity in tha Unite\@tes for the full
imcunt af Ffpoerts award together withltzvarcst and allowsole
costs and Zees, should Spier ultlut@éprnvnil in the proc.ad-
ings herce.

an sdditional L:nmpli:dt@sari;ns out of the claim by

Spier’'s councel? that Epi]r@ impecunious and unable to afford

representation by -:::un in the Italian litigation. Meaning no

disrespect, T cannot ept counsel’s jpgse dixit on that point;

and some ﬂnubt;gf&appaur to ba cast by Spiar’s stateaent in a

depositiun i casa at bar that he was a&bout to depart for
Italy on } %rd trip that year. But I will permit Spier, if
so ad'@p to include in his motion paperr for the fixing of
sacutNXy a4 sworn declaration of his inabilit, to afford Italian
c t costs and counsel’s fees. In the event of such a claim of

financial inability, Tecnica will be entitled to some discovery

3 .ne aftirmation of poverty appears in Spier‘s petition at

%14. That petition is signed by counsel. It is nct supportsd by
an affidavit or sworn declaration of Spier himself.

11
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on the pecint, including a verified statement of asset: and

L tabiliries snd limited access to Spier’s most recent income tax

L3N

Spier establishes that he 1s <¢conomicelly unable =2

e SUrhs. L

~sriicipate [n 1. ITtalian litigation, then T will inwvite Ffurther
Lilufe of counsel on the effect, if any, that ﬁact@uld have

tpen my exercise of discretion under Article VI. Q_
O

2

For the foregoing reasons, these pruua%gs are adjourned

panding the Court*s further ordar. \
. Counsel f(or Spier may serve and ,& motion papers address-
g the lzzsue of security and r questions whenaver thay

wimh. Counzel for Tecnica E}A diracted to file apnd sarve

answaring papers within € 10) days after service of such

mapers udpon tham. Co l@ for Spi>r may serve reply papers
d &E so0 advised. The Court willl adviss

L@u t iz required.
Tha fﬂ@ iz 50 CRDERED.

within seven (')

coeuvnsel 1f oral

Dited: %r}:, Hew Yark
na 29, 1987 : “v-\ '
@‘ E.fg 22 Egﬁﬂ{_ﬁ ‘
=
5. HAIGHT, JR.
$ U.8.b.J.
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872
ltaly after cisputes had amsen in conEeCixn
with contract between Linited States citizen
and [wmlEan corporation. The
Cogrt, Haight, J., held that that enforee
menl procéedings uncer the Convention on
Hecognition and Enforcement of Foreign
Artitral Awards would be deferred pend-
ing testing of award under lialan lmawby
ltabian courts

Lhstret

Chder accordingly

Arbitration =815
Enforcement of arbitcal™award ren-
dered by panel of theeearbitators io ltaly,
pursuant o contrict peovision callng for
“mroitrato irmgele e procedural arbitra
tion™ would bs deferred. under Article VI
of Conventige.on Hecognition and Enforce-
ment of Ferelgn Arbitral Awards, pending
testinghgl dfbitral award under ltalian law
by Irallas courts, subject to further comsid-
eragice if United States BHgant estabhished
that he was economically unable to partie-
ipate In ltalmn litgation. Convention on
the Hecogmition and Enforcement of For
BN Arditral Awards, Arts. [ ot seqg., V[. 9

A § 201 note

20 A

Favm & Harcourt, New York Civy (Davd
A. Botwinik, David G. Gloasser, of counsel)
for petitioner

Holtzmann, Wise & Shepard, New Yark
Laty (R, Nicholas Gimbel, Eathy Dutton
Hetmer, Paula €. Dicks, of
respondent

counsel), for

MEMOBANDUM OPINION

HJ |'::"[T. Distriet .|'_I:I..;E:

This is a petition to enforee an arhitra-
tbon award rendered o [talv. Hespondent
T OES-Mmioyes
the siternative Lo SLAY dectsion pEREiEnE res-
oluton of respondent's challenges to the
award in the [talian eourts.

ter junsdiction dertves from the Convention

B0 Cismess Che petilon, or m

Subjeet mat-
on the Recopmition and Enforcement

Foreign Arbitral Awards, 21 75T 2517
TIAS &84T (1970) (the “Conventon™) ¥, im

il ¥

1. Beesise e Comvertbas wal draled (8 New
Tory usder Unsed MNarions sponsorabap, il o

663 FEDERAL BSUPPLEMENT

plemented bf § TELC. 5§ 201-208. Re

spondent doid not contest the vemue,

L.

Petitner [ Martin Spier is an engineer
and tizen of the United States. resident in
% Tork City. Respondent Calzaturificio
Tecnica, 8.p.A. (“Tecnica™) & an Italian co
poration headguartered im Treviso, Italy
nio a
written contract in which Spher agreed to

[n 1966 F;::l-' and Tecnien entered

furnish Teenica with expertiza for the man-
ufneture of plastic footwenr and ki boots,
n exchange for the pavyment of certain fees
by Tecrien. The contract contained a pro-
vision providing for the resolution of dis-
putes by 3 panel of three arbicrators in
Italy

Disputes nrose. After peotenctsd peo-
ceedings, on Lctober 15, 19853 the artotra
tors rendered a onammous sward in Spier’s
favor. The award directed Tecnica t0 pay
Spier ane billian [talian Lire, the equivalent
at the time of flg of the present petition
if 1.5, $672,043, plas interest at the rate af
15% from January 19K5

Tecnica has not paid that oward. [s-
stesd, on Movember 20, 1585 Tecnica com
menced litgparion 0 an [talian coort in Tee
to challenge the valwity of the award
n the [talian action

VIEL

Snier has ot appeared
[nstead. he filed the captoned petition in
&l 1988, Tecnicn then

s mmarized

this Court on June
filed the cross-moaoton
sides kave submitted volominoas affs-
=| which attach a8 exhibits
lalinn statotes

Italian and German courts, and law journal

above

VTS

of cou

EOCIENNE &l

the texts af

AICICHES

3

SUSC § 203 gives the diatriet courts af
the United States subject matter juriscie-
Bon over an “ncton or proceeding falling
ander the Convention Secoon 207
:_I-i'l.- 'I.'--L
Within thres Years after an arbitral
iwart falpited=States onvennan =
mode, Lok oartvqbn ke bitration mav
PAgE1Y ofghiation mas

relerTed B 1SE [EFalEre an the

Terw York Convenbion ™

LT e g B gl |



SFIER »

J,_-!_l.'-.
ifvider thid chaptér Yor an crder confirm-
g the award as agmnst any other party
to the arbitration. The court shall con-
firm the avweard onless it fmds one of the

ta any oourt having jursdiction

grounds for refusal or deferral of recog-
nitson or enforcement of the award speci-

rECOETITION OoF 'c'l'..'.-"Jﬂ.'E'.'l'.-d'!ll. of an award
ing under the Convention, ineorporated
wy reference in the last sentence of § 207,
appear in articles V and Y of the Comven-
tion, set forth in a note following 3 U.5.C.
§ 21, The following provisons are perti
eqt To e Ccass AL Dar
“Aruclke Y
l. Eeogmition and enforeement of the
award may be refused, at the request of
the party agamst whom it I8 nvoked,
only if that party furnishes to the compe-
tent authority where the recogrition and
enforcement & sought, proof that:
{a) The parties to the agreement referred
to m article 11 were, under the mw Jppi
cable to them meafaciR\or
the saud agpreement 13 notl vahdwider the
w to which the parties haye subjetied it
w, failing any indicatipn thereon, under

under some

the law af the couniyy Whese the award
WLs made; or

fed Thie award deals with a difference not
eontemplated by or ot falling within the
terms of the subrmssion B artDra ra. oF
i contans \dersions on matters beyond
Ehe soope "J'F Ltheé subfmesson to artolrs-
ton, proveded that, if the decsions on
matiors submitied to aroiraion can be
sepurated from those not so submitted,
that part of the award which eontain
deéciisond on matters submitted to arb-
[Fanch may be FECOEEITE] ang enforeed:
&) The award has not vet become bind-
Ing o Che partses, or has been sef aside
or suspended by 3 competent suthorty
il the oantry m whsch, or onder the law
W which that award wos made

Article V1

If an spplieaton for the setting aside or
spsnensson of the avard hag bheen made
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& 1A the sasa '-\.--\.iﬂla'l:l'l'.ll.'pﬂ
.h- “grounds for refusal or deferral of

Bid
19ETH

0 & competentl LULROrcy referred to in
artcle Yl kel the authonty before which
theé OAWLrdE B SOEgnt o b e laid  Fia il
may, If it considers 1L proper, adjourmn the
decion on the enforeement of the award
and may also, on the appleation of the
party claiming enforcement of the
award, order the other party to give st
able secunbty.”

cross-moves o dEomiss Souers

aeveral groaifds,

» 2CONCD

-
H
i

First, Tecnica contffe.that ander [ialinn
|law the form of/arthtration agreed o by
Lhe parties o0es oL ive mEe Lo 3 Dapoing
ariitral award of the sort entitled to en
farcement by Wefumary proceedings gnder
the Comprémtion. Tecnica bases that argu-
merit, gpon Article Villiel af the Canven-
tian

Zetond, Tecnica contends that the entire
contract between the partes ineloding its
arbitraton clause, 5 invalid because it vio-
lated an ltalian currency exchange statute
requiFing prior governmental approval of
such transacthons between [mlian and far-
eign residents. |n that regurd. Tecnica re
lies upon Article ¥{l¥a) of the Convention.

Third, Tecnsea contends that the arbitra-
tors exceeded their proper funetions, in vio-
lation of Artscle Vilie) of the Convention

ln its challenge to the award before the
[tafiam cowrt,
comparable to and procesding from the see-
omid and third contentions m support of s

Tecnica makes arguments

Cross-maton here

In those ciFrcumsiances, | ecmicn Asks in
the nlternative that this Court stay its dees-
soon on the croas-motions unil the ltalian
kave pdjudicated Ternien's
enges Lo the award, s that regard Tecni-
Article W1

eourts chal

ca relies wpon

[V,
i=xue of whether the |talinn artitra-
in tha w=asze falls within the
Convention as an enforceable sward mpli-

cates the distinetion in [talian aw betwesn
different kinds of arbitration, Spectcally,

The
tors’ award
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Tecnica's [talian counsel, Professors (ior
i Bernimni and Domenwes Borghesi, distin-
guish in their affidavits between “arbitrats
mtuabe |, or “procedurnl arbitrotion”, and
“arbitrato irrmoske”, or “contractual arbi-
ration.” The case for Tecmica is that
whereas an “arbitrato rituale”™ gives rise to
an award l:|'_aJ'.1.':|;.:'t'uiqu n the talmn
courts only on the most imited grounds, an
“arbitrate irrituals” “what
15 considered s & controct to which the
parties have apgreed”, and is accordingly
ub)ect unRder [ealian fBaw to a moech wider
range of defenses

resilis only m

Teenica argues at bar that the arbite:
Hon procediire eontained in itz confrach
with Spier constitotes an “arbitratn \eeit-
uale.” As such, Teenica argues! tha/arbi-
tration procesdings under the-fanfract did
not grve e o an “award” which is “hind-
mg~ within the meaning(of Artiele Wil¥e)
af the Convention

To the extent thet\ comprehend these
relatively esoterne comcepts, 1t wouold ap-
pear that the partiés agres that they partic-
ipated tn an “whitrato irrituale.” The bone
of confertsan i8 whether the award gener-
ated h;.l wuch a procedaore 5 & binding
award entitled to enforcement wnder the
Lnayventson

On that issuwe, Teenica has pubmicted doe-
larations of it [talian counsel:
statement of Professor Pieter Sanders of
the Metherlands, a principal drafteman of
ihe Convention; a 1979 Opinion of the Sec
retary General of the United Natioms: a3
number of ltalian eourt decsions; and a
decisson rendered by the Bondesgen
chishof of the Federal Republie of Germa-
oy omn Oetaober B, 1981, which Tecnica savs
is the “only case which has considered the
#¢ffect of arbitrato irrftuale condueted
E'_'l.ll.' under the main brief
at 24, That case does indeed to say that an

“irritwale” award made under [lian law
does not fall withun the Convention. And
Profeazor Sanders atates in his declaration
at B=Ix

‘The purpose of the New York Conven

tion was and = tw (aeilitate recognition

and enforcement of foresgn  artitral
awards in the proper sense The in-

=2 EWOrn

Convention”™,
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troduction of the term “binding” was
certainly not intended to open the door
for arbifrele drmfuale or similar alter-
native methods of private settlement,
which are not supparied by the same
statutory guaraniesq (G- proper proceed-
ings as i the dase) for arbitration,”

On the otheeband, Spier citas and prof-
fers trans/dBehe of a oumber of [talian
court defwgtens which appear to character-
ize aff Achitrato irrituale as falling under
theGehwvention, Reply brief at 8=7; exhib-
i/t Gilasser affidavit. Ome of these, the
Yudgment of [waly's Sopreme Court ithe
"Corte [i Cassazione™), decided on Septem-
ber 1B, 197B, Npo. 4167, was described thus
by Professar Bernind himself in o recent
artiels: “the Eu.pr'urr..e Court of Cassation
went 50 for as to explicitly hold that even
arbifrate orifuale falls with [sie no
dogbt should be “within”] the seope of the
New York Convention."” Berniol Jomes
fic omd ‘miermofional Arbilration in fi-
aly afler the Leqslalire Beform, 5 Pace
Law Review, 543, 564 (1985). Bernini goes
on in that artiele o descobe the effect of
1533 ltalinn legisiation upon the distinotion
between procedural and contractual or
“{ree™ arbitration in [y,

Ax for Tecapsa's second cluim, that the
underlying contract berween the partes is
invalid under [talian laws of currency regu-
lation, the partdes saguin exchange conten-
thons whose proper resoluton cepends
upon first comprehension, and then applica
thom of [talsn law.

v

(siven these circumstances, there s much
ta be mid for Temmica's altermative motion
grounded upon Article VI of the Conven-
tiom; that this court “adjourn™ its deeision
on enforcement pending resolution of Tee
niea’'s challenges o the award before the
ltabian courts

An Artcle ¥l adpurnment (or stay) af
enforcement proceedings pending a chal-
lenge to an awe he counltry where it
kL] '!TF.IZ.E'\:Q .{ qﬁét?t% FisSE Ra I'I1I.|.L'I
jurispruden2ag@ @l Grokd Sates. Cleariy
the remedy o ScTeDORAry with the dis-
tret courts. Artiele V] says that the en-
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Orcifig court “may. i It consders it prop-
¢, adjourn s enforcement provisson for
1HAL prUrpodse
has exersised 15 discretion in that manner.”

AL leasr ofe Amencan court

The positions of the parties m the case ot
har are epurely
jemns Tecnica’s [talian litigation as friv-

.t and intended solely for the purpese
of harnssment and delay. Tecnica savs

predictabld. =mer con

ERATL 18 _':-lu:|:=n|.;1-':i under Italiin law to the

ard are merrtorious and will undoubted
iv prevail, Ome would be astenshed if trial
rounsel [or either party in this
AnYLUnE Bise.

rountey said

U eoarse | accept In principhe that the
sourt im which enforcement of a foreign
artviiral award 8 sought shoud nob codfn
tenance manfestly frivolons attacks opon
the award in the country where L was
made. At the same Lme, one MUESL FrECOE
nize that the Comvention, itself a compro-
fruEe belwesn Ailondl mlerests and mier-
specificaily provides
that the fule:.,'IL wwird will aot be enfarced
f the award “has been zet

COMpPELEnt
under law of

CREIfITY il Wihich, ar
“'n. that award was made ™\ Wrticle

Vilke) That & so sven If the\(in contrast
the case ot bar] theforeign award
sially binding on the pertes as the dis-

janetive “or” in Amtiche Vitie) makes clear

Here Ternica has, ih [Bet, asked the [talian

whicheconatitate the

national sspirations
azige or s
aathoricy” o' \the

the I

nended by o

courts *compelant ou

thority” ofsths, odantry in which the award
#et that award aside

was minde. o

without plombing the spesches of the

onvention delegates to their depths, it
seems foir to assume that the Convention
yould have failed of achevement if it did
not provade for o successiul challenge m

g

the country of i=ssuance 3s a ground for

T Ferftinaer Corporation of bedeg w D0 Mlamage
Al 51T FSupp 44 981-83 [S.D i
1981}, reconsicernnion demed, 20 F Sunm (5 0

Umio 198.7]

In the case a1 bar, Speer conbends that not
ViEREIEAchsy prAidersy of ERe |Egldn proescoed
mp, he is entitled o an order of enfoncemenl
Aol under 1he swkariy ol Warernds Dovam
Viwganoa Do, fec v Moierrcnonal Savrgenon
Lad, 737 F r.|984). 1t oroe tha
n atbhirming enficrcement ol a Lomdon arbiira
ian uhder the Corvention

=5 i85 %
e g e E L

he Second Circuil

nan-enlorcement in a foreign country. Hut
that basis for refus=al of enforcement would

have been nuollified of the Convenuon did
NaL 560 2MpOwWer tNe COLrts of the COUNLry
HeEre Sfldftement & SOdght o AL EREL

cons
eountey of

periormed by

dor the pencency of o challenge m the
smpance, That s the oifics
Artcle W

Im the case at bar, [ do not concaive the
Itabin courts to be presented ik the
guestion of whether this "nplitravo irrit-
axle [alls within and 5 enforefobleE under
the Convention. That question, Zithough it
nal ‘SeEm ko
ltalv. sinee the awasd Was rendered in ltaly
and = challenged fn tha ltalian courts. Bat
lenrly the ltalffn boufts must consider un
|ahang law the

arses here, would ArtE Imn

ey nature of the sward
and the pesmissible scope of the challenges
Tecnpfll Mok assert agamst L, incladmg the
allegen invalidity of the entire contrast |
would) deny Artiele V] adjparnment of the
sffertement procesdings here only if |
were satsfied thot Teendea's lathpation o~
tion in ltaly was transparently friveloas, |
Fannot reach thal conelution on the preseént
That being so. it is beiter o per
mit the walshty of this

record.
ltalzan arbtral
award to be first tested under [talian law
by ltalian courts. ‘That & preferable W an
American court seeking to apply the low of
the [oreign couniry where the award was
made, and enterng an order enforcing an
award later condemnped by the courts of
that foreign country

hecordingly | will defer enforeement pro
ceedings here subject to the sonditions dis-
18 fra

[=1E4 o1

1
vl

yrticle V1 of the Convention provides

wat the enforcement court “may also, an

el Il the Wmeng party has prodracbesd
e dopuiie reialang onlirmalmna o  18E
rward by lisigasan in three countres: England.,
Ceznada. and & Lmicea jE & 153

However. ibe Seconsd Ci o Joki ol

2lEIE

5l B 0%

eciie the pariculars of thai ligaiien, and
TLIKES ND FEETENCE 10 SlPOUErmMImEns O ENiOreE
menl progecdings gnder Armicks Y1 of ke Com
vembion. [n the cass & bar, | concluds 'l

relief under Article V1
P LEFPTE Gl COEO0EoRS OISCESSRE LR

% ApPropraie subpEct bo




Y]

thie apphcation of the party cinming &n
{oreement of order the other
party 0 grve suitable secamty.” MNeither
party at bar has brefed the question o
setumty. Actordingly | will not pronounce
upon it now. Hut my present inclination is
to reguire Tecnica to show cause why it
shonld not be required. as a eondition for
adjournment of these proceedings, o post
securty o the LUmited States for the fudl
amount of Spier’s award wgether with in-
allowable costs and fees, ahagld
Speer ultimately prevail in the ppiceedings

(e award,

terest and

nere,

An sdditional complicatiafi™acides out of
the claim by Spier's coupsel Nihat Speer is
impecunious and cnablegoafford represen-
tation by counsel m\the Jtalian litigation
Meaning no digrespect, | cannot accept
1PSE .'.|'l.|:L: on  Enat
some doubt\wimld sppear to
Spier's gaigmont n & deposition in the case
at barthat he was about to depart for [taly
on ki third trip that year. But [ will
petmil Speer, if 50 advised, to include in his

mothon papers for the fixing of secunty a

of his inabiity w afford

counse| s pont; and

be zast by

Swarn declaration
ltalian court costs
SLUECH 4 I
entitied to

and eounsel’s fees. In

the event of of Dinancml bl

some dis-

verbied

ity, Tecruca will be
covery on the pont, Includmmg a
statement of assets and lEabilites and limit-
IBCOME AN
tablishes that he s
participate in the
then I will mvite further
tf any, that

¢d access to Spier & most recent

returns. [f Sper es
unable o
[taltan litgation
brefs of counssl
{xet showld

Crelinn Un

FORG ||'.\_|.: Iw

i the effect

have upon my exercize of dis-
=

F Article ¥

Wil
For the foregoing reasons,
ceedings are adjourned pending the C

{arther order

Lhese ', iro-

Counsel for Spier serve and {Tle
motion papers sddressing the issue aof se

ns whenever they

oLy

carity and related guestao

wish. Counsel for Teenbca are directed to

file and serve answerng papers within w@en
papera wpon

10} days after service af such

simabnn ol B S &

| {=1E Al PEYETIY AR

& ngFed oy coun

pridon 8 T 14, Thai petitian
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Counse| for /Bper may serve reply
g0 adveaed

them
papers within soven (7) da.'_ﬂ if
The Coitrt w |:_| sdwige coansel of oral aArgu-
ment is regmgsd,

The foregomg = S0 ORDERED

|::1. E.u- s LT

T

MAREMONT CORPORATION, Plaintiff.
V.
HOESCH AMERICA. INC., Defendant
No. R2-CV=I118=-DT.
I Tl gsd "'l_'l 4 4| I_'i!uL'_ul:'. |.-||:|L._=_
ED Michigan, 500

June 0, 1287

Action wus brought -..'Ihl"l;., put of sale
f steel. On remand from the Court of

F2d4 T20, the Distriet Co
(1] buveér never had
sipe| af =

sellers 31

Appeals. 803 U,
Woods, J., hald that
ONEFUCTIVE pos

and as & result

Eesaion of

F i
[orage

=top delivery were not cut off by Michigan
Jndform Commerem] Code. and (2 subse
¥ b

boyer was not a buyer in the onds

Juent
nary codrse

Urdered aecardingly.

1. Bples =Mg

:'.J:-'T'.' pEvEr R CORSITUCLIVE POSSEs-

of steel at storapge facabity

result, seller's nghts w stop delivery were

nat eut off by operation of Michigan Lni
Lode section governing

LI and as a

form Commercal
iopping  of

nowed Lhai

goads in transit; evidence

(el wAS receved at stomage

farn after agreement by which sedler
was Lo ship steel for storage In 5 name

for buyer's account untid seller anthornzed
se from storage. U.C.C. §§ 2-T05

Unlteq State

i AIEH LD Tes 1 AFCIOAWIE OF TS0
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