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tn April 12, 1277, an ad tral award was rendered in Genova,
Switzerland, by Dr. { [Lebanon) in the matter beTwesn
LIamMcr and L:Ltrjru”- in 1973 and 1974, had nationalised LIAMCD's
petroleum Concess d LIAMCD sought, Lnter alia; a declaratiom

that the pati ions were unlawful, constituting a breach of com-

EraCT, 48 4 alcher restirucis in il:'l.l.l:ﬂfl:ﬂr or damages.

Br. i degided that the Libyan natisnalization was not wrong-—
ch, but that it comnstlituted a scurce of llability to compen-

ful
Ea AMCO for the premature terminatien of the soncession agroementis.
&ﬂnqumtw, he swarded LIAMOD payment of about US$ 80,000,000.00. Libya

did not participate in the arbhitrationm.

After having obtained its award, LIAMCD started enforcemsnt procesdings
in four countries, in order to attach Libysn assets on the basis of an
sxequatur: France, Switzerland, Sweden and the United States.

1. In France, LIAMCO applied to the President of the Tribunal de grande
instance cf Paris, who granted the exequatur on February 7, 1972 [unpub-
lished decision).

On the basis of this exequatur, LIAMCO obtiined attachments on several
banks and industries who owed money to Libya or to Libyan State snter-
2}
+ ¥ ] March L]
prises. These attachments were, however, vacated on = L?ﬁltec;%ta'te?
a decision af the same Tribunal de grands instance, in Fumpa*g%tﬁrg-
tngs (piférd), which held that Libya should be considered as having im—




mmity from executlon.

2. In Switzerland, the arbitral award of Dr. Mahmassani was granted
axsguatur by the Ganeva Court of Justice {unpublished decisien). @

segquently, LIAMCD sought attachment of Libyan assets in banks
Zurich, which it obhtalined from the Zurich Cantonal Court. m@.‘?

13, 1979,

Against this decision, Libya lodged a so-called
tuticnal appeal (recours de deolt ehe Beschwerde),
direcely to the S5wiss Federal Tribunal. on J

wacated the attacksent 3]: it recognized L%Lm:lplu of restricted
fomuniey, but held that the dispute ].u:% necessary sufficient
contact with Switzerland.

3. In Sweden, LIAMOO applied Evea Court of Appeal For enferee=
ment. In its decision of Jm 80, the Svea Court held that the

request for enforcement accepted, as the conclusion of the

arbitral agresment ted & waiver of issunity on the pare of
"0

4. Finally, sought enforcement in the United States, before the
District or the District of Columbia (Washingtom, D.C.). This
court, 18, 1980, declined the request for enforcement .

Ie ar the arbierral ageessent, indeed, did indicate that Libya

h 'f‘ ved its immunity, but at the same time it refused to exercise
thus sstabllished jurisdiction on the ground that, in the USA, the

dispute would not be capable of settlement By arbhictration, as the Act

of State Doctrins applisd here (Art. ¥V, para. 2, onder & of the Hew

YTork Convention 1958) m.

Thereupon, LIAMOD lodged an appeal before the US Court of Appeals, Dis—
trict of Columbia Circuit. Howewer, while this appsal was pending, the
parties reached a settlesent on March 20, 1981, and the Court of Appeals
dismissed the case on the same day.

The case would have ended here, in the United States, were it not that
wvarious Amicus Briefa had besn filed in support of LIAMCO, to the above
mentioned Court of Appeals; requesting that the Washington District

Court Order be reverssd. United States
Page 2 of 9

- e e —



\$$

o —

Three Amici Curiase presented themselves with Briefs, an June 16, 1%5E0:
tha United States of America, the Amarican Arbdtration Association, and,
in one Brief, the Chamber of Commerce of the United Staces of Amsrica,
the Hational Association of Manufacturers of the United States of Ameri-

ca, and the Bule of Law Committee of the Mational PForeign Tr 1
Ine.; being the most important, we will reproduce hers I:@ t of the
Brief of the United States of l.-n.l:n“, O

mm%.

N
1. As to iLts interest, the United State @. the following:

ANICUS BRIEF OF THE [(MITED STATES OF RMERTCA

*This appeal raises ispo reign relatiens issoss
which will signific ect the United States' ability
to meet its treaty ations under the United Maticms
Conwvention on tion and Enforcement of Forelgn

Arbicral l@ d to implement its policy in favar of
of-fnrernational inveatmant disputes. The dis-

uniu-uﬁ
t::ct% refusal to enforce the foreign arbitral
e involved is inconsistent with that treaty and
* tic implesenting legislaricsn. The distric:t court's
ance on the act of state doctrine was misplaced. The
cRImE underlying that doctrine are not implicated in a

E@ judicial proceeding seeking the snforcement of an arbicral

award against a fareign state."
'],'h- United States further presented the following guestlicns:
"1, whether the demestic sce ef state foctrine base
the snfercessnt in the Unlized States of &n arbitral sward
entored ageins: a foreign state Ln the tecricory of a state
=erty to the Dnited Mations Comvention on the Aecognltics
and Enfgreesent of Foarelign Arzbitral Awards.

: ¥ 3. wWhether a foreign state which has agreed to binding
arbitration ef a dispute has inplicitly weived its Lemuniky
froa the axizscesent jurisdiction of Onited Jtates courts ad
regards an easuing sraitral avard rendered Ln the te-citory

of a stete parky to tha convention.'

United States
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2. The Bummary of Argument of the United States' Brief is as follows:

¥ I_ This sppeel dcews into issue the cbligaticns of Oad
States courts ‘l.ﬂ anforce foreign arbltral awards snte tha
territory of StaTes that are partiss to the Unized

Comvention o the Recognitien and Enforcwment n

Arbitral Avards. Enforcesent of awards 1!$F¥ anless
e

one of the narrow defenses spacifisd by vencion is
eitabl inhed.

pa— N\

The court bslow Asclimsd oo Bl Vhf ETRIETR] AWEEd

a isngued in Switzerlamd = onm mvention countries = on
che SoouRSE that The awars & Libyen pationalization
which, in the wiss af has tradicionally basn
removed oo judi:ial ¥y under the act of scats Srtrime.

e court baped 1 ng on Areicle ¥V, sectiom 3la) of

thm Conventlion h-l

COURTEy ﬂﬁ<| t is sought o refuse Tecogniticn and
enl R an avard LY zhe nbiect marter of the diffgr-

BnCE clpl.l:.'l.l of settlement by achitration under the

18 ENe SSEDETEnt euthority in the

lawio = EOUDEIV.
he discsict courc's analysis cenfuses achierehiliey
ith jussiclability. The lssus under Arevicle ¥, paragraph
@ 2le) af he Comvention is not vhether & Uniced States cogrt
% would be berred from adjudicating the d:'l.l;p':t.n but tathes
¢ whother Uaized Steten law permits two concemering parriss o
aores on the erbitral sectlemsmt,. by an irparsial srbiizaces,
af any disputes arising under the contract. Thete can be no
guestion chat international investoent dispuves of the type
F imvolved in the instame caps Ere arbiesebls under O.5. law.
The Crited States has for many years pressad for sflective
siechanisns for the arbitration of digputes between host oovern=
T8 and private concessiomalrss. Enforceasnt of the arbiezal
award here involved is folly comsonan: with deomestic public
palicy and with the foreign policy goals of the Tnited States.
It vas improper for the district court to epply the act of
i STartE doctring = & doctrine which is not Segulced By ilnter=

nazignal law of by the Constitution - to deny enfoccsment of

the arbitral avard which sectled witch final effect an
Unlted d States

naciensl imveszmant digpute.
% pations] ¥ Page 4 of 9
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tnited Btates ffom sitting in judgroent on the public acts of
& reesopized foseign state commissed within its terziceory
Eunm ¥ecional ée Cuba . Sabbatino, 176 U.5. 298 11}143, It

is a seli-imposed doctrime of judicial ﬂzlt-:.:i.n@huﬂ out
of the Judiciery's concern that ies malirgs
than furthar this esunery's pursaic of

and for the comounity of nations as a §hol

sphare * Eihhlllﬂr Busfa, I1TE ﬂr%ﬁ. Ernfasrcenant of
the arbitzel awvard herce lnvolw r concerns Libya's under-
takimg €5 submic Sisputes Xﬂilr .';l-!.'dtil.t.ﬂ concesslan
coptraets o fimel and b arbizrazion oorgide of ivs

territory, and to ehsuing awards. In enforcing
arkitral awards mﬁ: clrocunstences, the &Siftis Ealsote

e fareign state has conasnted Lo

& judgment to %
advance. ‘1@ ent &f consent, csupled with the meurzalicy

trikgnal. removes any concarn that doemestic

of the I-C)
courtsim vencure into the policiceal arena, or hinder the
eares’ pussuit of focalign policy goals.

@ . Libva's cross-appeal challenges the distcict couzt's

exercise of personal jurisdiction cwver Libys to enforece the
arbitral svard. The Foreigon Sovereign Irmunities Act of
1976, uader which this sction to enforce a foreign arbizradl
sward wes inscitured againse Libya, permies district courts
to exercise personal jurisdictiom over foreign states Qhcer
circumstances where foreign states afe not entitled to
lmmunity.  Gom of tha conditions 2efized by Conmgreas under
which fgreign states may not invoke imunity Srom the jurie=
diczicn of Coited Statss courcs is in casss where they hawa
waived l==unlty, elther sxplicitly or by imslicscion. The
district court correctly beld that Libea had implicitly
waived l=g ismunicy from suoic in the Cpited States - And WEE,
thercfors, subject to the in perscnanm juarisciction eI the
egurs = by virtus of the arbitzacios clezuse to which IS
froely ecreed Ln the concession contracts. Baving waived its
i=ewnity, and thus subjected feself to the jurisdicsien of

United S=izes courts, Libya may noc withdraw the walver and

defpar the court's jurisdiction. H

United States
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3. The United States further filed a Supplemental Memorandum, in relation
to the decision of the Swiss Federal Tribunal of June 20, 1280, Libya con-
tended that thisz decision set agisde or suspended the initd 1 bitral

award of Dr. Mahmassani, sa that enforcemsnt was barred t. ¥, para.l,
urdes By of the New York Conventicn. The EI.I.FP].I:'I:IIHII‘.I andum argues

the views of the United States in ragard to this mnmm, which are,

pricipally, that the Swiss judgment cannoct bar ment in thia way,
as it dealt with the ismmity of Libya's as t with the validicy of

the award, &\
First of all, the United States sca %l the burden of proof under

Art. ¥, para. |, under e, of the Convention was on the party
rasisting the enforcessnt, 1. a. I't chen brought forward that the
Swiss judgment only dealt attachments by LIAMOD, while treating
che award throoughout as E@hiﬂ:ﬂ.ng] furchermore, the juwigsent was based

on municipal law.

Then Che WIEFQ@; Egrned to the New York Convention:

The Bwiss judgment does not implicats any imver=
E@ mational cbligatioe of Suitzerland and, specifically, amy
*

cbligaticns assumed by Switzerland under the Hew York
Conventien. The judgment explicitly secites that Lv remts
on Gwiss municipal law ard not on international lae (TE.
Judgrent 10, li=14). Siscs the award was rendersd in
Switzerland, ite enforceability ln Switesrland was not
governed by the Convention, which by the terms of Article I.
pacagraph 1 appliss caly Pto the recognition and enforcemsnt
of arpitral awards made in the territory of a State ocher
than the State where the recognition and enfoscesent of much
swafds aee sought.® Furthersore, is razifylmg cthe Conventlon,
Switzerland made a declaration as contemplated by Articla I,
parsgraph 1 of the Convention thet it "will apply the
Comwention te the recognicion amd enforcesent of awards made
enly i tha territory ©f ancther Contracting Stete.?

ThHus, confirmation and enforcement of this arhitral award

under the :nﬂh‘!ﬂtlﬂﬂ = ip goustriss other qud@mﬁﬁl =
Page 6 of 9



is an issus which is not affected by the Swiss decisionm.

' The megotiating history of Article V(1] (e} shows what
it was mot the latent of the drafters to make enforceabilicy
in third countries contingent upon actual enforcesment im the

copntry where the saward was resdersd. On tSe/S8@trary. the

conclusian elearly emarges that third cowntrles are under an
phligation to enforce an ssward rendersd ip the tervitecy of
& menbsr state regardleas of the”ieglon or insctiom of the

snforcensnt sutharities in thit ‘wiate, sxcept in tha parcow

. glrcumrstances enamerated Jdn Rrricle w.

- ' The drafters of tAQ Comventicn considered and rejected
alternative apprcashes 1.'...-1‘. wigld have established & mare
direct limkage Pegween enforcesest sction in the state whers
ths arbleraci@m-ebok place (Trendsring jarisdiccion?] and
anforcesef l.ln,ti-nlt in other Contfacting States. Im
:pl.r:.tmhl'., the drafters rejected & "double exequatur®
systen, That is, & requirement that the avard be submitted
-.:_,:l 488icial confirmation firse in the rendsrisg Jurisdiction
before recogqnition or enforcement could be qramted in another
Contracting State. Their clear intest was o require
aafarcensnt ln Contractling Stated, sven though enforcement
had not been obtained i the rendering jurisdiction or
had been denied there for reasons unrelated to the
validity of the award. By rejectisg ths doshle eneguatur,
tha drafters latendsd o minimize the procedursal cosplicationa
and delays that would result Iros requiring judizial procesd-
ings in & jurisdiction where, for example, thers might be no

_asseis avallable for emecution.

= Significantly, Switiecland played a major fole in the
evolution of the present formalation of Article Will (e) and
the rejecticn of ths compsting Fdouhle ewequatur’ approach.
The Swise Governmsent comnented on an earller drafe Pdoubls
aEequatur? forsalation asd follows:

*We would eherefore prefer a provision reguiring
afily pegative proaf, whe opus being on the party
Spposing entorcenent. This shift of the burden
of proof seems all the more justified am iR his
pgit for recogrition and snforcemsnt, tha

||;pl[-:|r. t's Lask Ls in any cass hard enough
|[Erphasin in original.]? IJ'.']

7 United States
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1 The amequivocal rejection of the “double ENEqustur?
Spproach by the drafeess of the Cosvention lesves Artiecls
¥il) () with a clear but limited functiom, t pau'r.l.;l.m
is not triggesed where a court in the Jurisdiction
kas not bees asked o annul or mus award, or ks
fuled on &8 lasue other than the h@ affect of tha
avard on the parties. Rather, it\cones ines Flay only

shers the validicy of the %®#1lL has been svecesmfolly
challenged. 1In com no successful challenge to
validity of the n in the rendering mtate, the
award must be r valid in other Contracting States.

Alehough, d earlier, Libya resisted execution om
the awacd renderimgy jurisdictisn, it did mes challenge
les wall Te. Ipdwed, irs falluse to attack tha

the suard in Bwitrerland mos: be taken as tacit

gement of the unispeachabiliey &f the award el
+ the Llhapplicability of Article Vil (el ."

DECIST

N\

1 held:

®..-that the aforesaid soticns of amici curiae are
granted and the order filed by the District Court
on January 18, 19680, be and is heceby, wvacated.®

(1)

(2)

13}

41

{5}

ERGIES

Full text in 1981 International Lagal Materials, pp. 1=87; French
translation in 1380 Revue de l'arbitrags, pp. 132=-191; extracts in

English in Yearbook Val. VI(1381) pp. 89-114.

106 Journal du droic internacional (Clunee) 1979, pp. B55-B&2; ses
also Patrick Rambaud: "Les suites d'un diffdrend pdtrolier: 1'affairs
LTAMCD devant le juge francais", 1970 Anpnuaire francais de drolt inters=
patianal, pp. H20-834.

{981 Intermational Lagal HMatoerials. FR= 151=160, and for an eXTract,
Yearbook Wol. VILLI9EL) . pp. 131-154.

1981 Intarnaticnal Legal Matérials, pp. B9i-8%6s dos—ae—cwiract 889
Shie Vealiaca. AT D5 sm DO omse

48Z F.Supp. 1175 (DDC 1980); for an excract see NgimilediS¥sfodT [19E81) ,

PR, 248-450, Page 8 of 9




(6]
n
(8}

(9

(10}

(11}
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Sgam Albart Jan van dan Berg: "The Hew York Arbitrarisn Convention of
1958", Kluwer, Deventer, The Metheclands (1981), pp. 371=373.

1281 Internaticnal Legal Materials. pp. 161 et seg., also published
extracts of the United States Amicus Brief.

& simdilar declaration was made by the United States time of
its accession.

#As one avthoritative commentator has noted, T and the prepa-
ratory works (Pare IIT.C -E/COMF. Z6/5R. 17 and specially=] make

it clear that it is not necessary chat the a uld have been
declared to be enforceable according to *whether lacal or not,

ufider which it was made.™ 5. Saja, Inte@ al Commercial Arhieration
@

Hew York Conveation Para. I.C.4 (1978 after “Caja").

In explaining the arguments against exegquatur, the Netherlands
delegate said: "such an exeguatur unnecessary complication, as
it involved che requirement tha roitral award should be cperative
in a country in which Les ent nt had not bean reguasted. ...

The jodge in the country of £ must be given complete latitude
either to grant an @ ately; if he considered thac there
to await the outcoms af proceedings for
the sountry in which it had been made."
EfCONF. 26/8R. 11, % ed 1n Gaja, supra. at p. III.C.E7.

Gen. Ed.: tturrt) zpde to the position of the Swiss Government as

expressed in UM [oc.¢E/2822, at pp. IIT A.2.5 and R.Z.16, and UN Doe.
EfCconr. 2eS8R. L1 pp. III.C.91 and 93. Thess documents are egually
feprincad

UM Doe. EA eg Gaja, at p. III A.2.16.

&

United States
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