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Court's errlier memorandum discdussend, in
the contexl of the overall eharpe, the Court
doubts that tha Appallste Lhvimsen would
have concioded that beeause of the unAre-
peated appoarance of the disspproved |ans
paage in an otherwise propers charge, “the
eniire  trial [was] - irreparebly  tainted.”
People v, Patterson, 38 M.Y.2d “2RE 3H3
N.Y.3.84.673, 5T, 347 N.E.2d 838 (1976,
af"d sub pom., Fatterson v. New Kok, 412
2 197, 87 -850 2318 63 L.Ed2d 281
{15771

Finally, even if the Court werse b reach
the merits of petitioner's Sandstrom clai
wi would b {oresd to reaflirm Lhe conclus-
sions of our exrler memoranda that il there
hid bessn an infirmity in petitioner’s charpe,
it couid not be sabd that “bhy isell [the
arror] a0 infected the entire trim! that the
resulling - conviction violates due process.”™
IE'.\l_|r'|i.l W ,"‘r'uq_rgf.liq_'\'r.'_ 414 U5, 141, 147. 4
S0t 96, 400, 38 L.Ed.2d 568 (1973)

= =

Apscordingly, the Court adberes to i1 oar-
liwr denm] of the petibion for o wni of
habens corpus and the motion for reconsid-
erntion is denied.

S0 ORDER I:'.:.I

FERTILIZER CORPORATION OF
INDi-ebal, Petitioners,
Iy .b]'.{!';.-\ﬁEMEFT. INC. Hespomdent.
\ 7" No. C=1-T9-570.

Umited Siates [hstrsct Coart.
s B0 [, Ohio, W. [L

Fol# ~June 9, 1981,

L g
Petrteon was led [or enforcement, un-
deor the Convention on the Rocogmition amd

4. We reach this conciumon whthoul deciding
thee State Low question. aiso avosded in Wach
imgran, whether the decision im Propde v, Thosrs-
av, 50 MY 2d 487, 4Z0 MY 5. 2d 584, 407 N E. 24
A0 (UE80), represented what had alwavs been

Enl vimedfil of Formgn Arbitral Awarda,
of & itrn] nweird pendorcd i Indin The
st oL Court, Spieged, J.. held that: 1) ihe

fl_Wag '|!|!||!' gligis Lo Lha erhitrnl

(2} the regumite reciprdoily  bes
tween Indin anad the Unibed States was
present o permil enforcement of the arbi-

s
trml wwnrd: (3) feilure to disclose artuira-

tor's relationship with party to the arbitrs®
tion agreement did not s L tha arbitres-
LN '.!Fl'l{'-ll;l||ﬂ,_"=-._m e OF Efs
forcement of the award in ihé Unifed
Btates could be denbed as contraggtepublic

policy: and (4) the arbitral Fward was fina
.ﬁr;ﬂfnrl-r.'l.hh‘_ even theugh 4 waa cur-
mhu Indptn codwls [or review;
(5 the arbitrators did sobvexeeed their nu-
thority in graning ?‘Unl-\:".|ﬂ.'1ll.lil| LT e
i the arbitral apard, cven though an ex-
preas clmuse iR Bhefontract out of which Lhe

arbitration “mepee excluded such damages;
{8) Lhapelssizwrl court would adjourn il dec-
siof om, Bhe petition for ealorcement. whens
Lhe wward wns belore the Indian courts [or

P e

Order secordingly.

l. Artulration &==E15

Conrvention on the Hecopnition and En-
foroement of Foreign Arbstral Awards was
applicable to arbiiral award remsdered in
[ndin after United Siates hpd ndoplod the
LCoavenld, even Lhough Lhe niward armae
aul of n contract which predated Umitesd
Suates’ adoplion af the Convention. & U5

C.A. § 208

2. Arbltration s=§25

Hequisite reciprocity bebwesn  [ndin
and the United States was present to per-
mit enforeement, under the Convention on
the Reeopnition and Enforcement of Par-
eign Arbitrnd Awnrds, of an arbitral award
repdersd tn Incho, B USdOA. § 20 oole,
Art, 1, subd. &

Lhe= |—.|:_||" it rulE m eEew YorE, oF whether
Thoumas Wmited ihe Court of Appeals’ jurisdic
cliofi iy s sterpretatoon of People v, Palterson,
39 M.Y.2d 288, 363 NY.5 573, 347 N.EZd E398
{1870
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1. Arbitration =815

Fuilure to dischose arbitrator's relalion
ship wilh party W eroilfation agrecment
did not so taist arbitral procesdings in In-
dia that recogmition or enforcement of Lhe
arbitral award s United States under Lhe
Convention on Recognition mmd Enforee-
ment of Forelgn Artntral Awards could be
ilamiad aa CONLIAry o publie poliey, 9 1.5,
CA § 201 note, Art B, sohds. 2 3b)

4. Arbitration #=H15

Arbitral award resdered @ Dndia was
 final amd enforceable for purposes ol the
Comvention on- the Hesognition omd En-
al Foregn Arbitral Awnrds,
gvon though it was corrently before the
# US.CA § 201

forcemant

Indinn courta for review
nota, Art 5 sobd. Lie).

M P
5. Arbitration =315

Under the Convention on the Hecopmi-
tion and Enforcement of Foreign Arbiical
Awards, arbitrators did mot excesd Lhng
authority in granting consegquentia dafm-
npes in erbitral sward, even thoupr® ah ex-
press causy in the controct of wekich the
arbitration arose excloded, such damages. 8

US.CA- § 201 note, A5, 5, subd. 1{c).

. Arbitration ==Ll #

Wihere I'."I.I-jl‘.‘l'l-l.‘l‘. did mol state apeci{cnl-
Iy whoss la wodbd govern, but conlract
wis axocied s was o be performed in
[ndin, andwknue of arbitration was express.
Iy sintedhbo be Mew Delhi, [Indin, the inw of
Imdis governed ithe montraci nghits of ihe
paries,
T Arbitration ==EI5

Ditret cowrt would adjodrn 1 decs-
sion on petition for enforcement of arbitral
award rendersd in India, where the awnrd
was currently before the Indisn courts for

review. 9 USCA § A1 note, Arl &

B Interest m=]9(I)
Distriet court would not order prejudg-
ment interest on artrol aword rendered in

Inchim,
9. Arbitration =HL5

he nterclam [or enforcement was [Hed
mom  hnn three years alter the award was
mads 9 USCA § M7

10. Arbitration =825

Cognterclaim for enfpreement of fars
cign arbitral sward woas inappropridie iB
procesding for confirmation of @ [ofesEn
privtral pward under the Conventafof Lhe
Becognition and Enforcemefitngl Fareign
Arbiten] Awanrdas, 9 UL5CRA H B, 201 &t

S

Gerald L. Defsper, Columbus, Ohio, Tor
petritioners

& \Bridgeland, Jr,
Ohio, for vespondent

James Cincinnaii,

MEMOBANDUM OFINION
AND DECISICHEN

SPFlEGEL, District Judge

Fertilizer Carporation of

India (FCIL)
brings this petition for enflorceoment, upder
Lthe Comventson on Lhe Becogrniten and Ene
forcement of Forewgn Arbiteal A wards (tho
Convention), 8 US.C. §§ 201 ef seq., of an
arbitral award rendered in Indin in FCI
favor against respondent [ Mannpement,
loe. (11} FOUI asks thatl judgment be en-
tered in its faver for 9679000 ropees ($1.3
milbon ) with interest st the rale of 5% [rom
November 2, 1968 until Nevember 1. 1976
and al the mte prescribed by law Chereafl-
er: for $10,11831 with interest nt 6% [rom
Desember 31, 1987 10 Novembar 1. 1976 and
atl the rate prescmbed by law thereal Ler:
and for S46. 765 plus inlerest at the rale
premeribed by law from February 30, 15759
(doe. 10, DT hos mierposed o number of
affirmative deflenses 1o enforeement of the
pward, aml has also countercloimel (doe T)
for enforcement of a pror arbitration
nwerd and [or judgment [or S502 60050
with interest ot &% from July 3, 1867 1o the
date of the award, and {or $24.000 in accord
with Lhe prior award

The matier = before the Court an FCI's

maotion for eonfirmation of arbitenl awlhaited
pmd entry of jedgment (doc. 10] and on *.plagez
briefs, memoranda wpd exhibits of the pars e

¥ Coonterclaim for enforoement of fors

eigm arbiirn) award waa time borred, where
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pear Bombay, India. DI petitioned an Indian court to have the award set
azade, while FCI petinoned another Indian court for confirmanon. While both

dexign and construction of fertilizer plants, in a dispute that arose over the
daily production of a nitrophosphate plant that [D] had constructed for FCI Q~ i
ol these actions were pending, FCI filed a petition for enforcement of the award E . &
in the Linied States District Court for the Souwthern Dhavrier of Chhio under
the Convention on the Recognition and Enforcement of Foreign Arbitral O

wards (Convention),' ratified by India in 1961 and by the United Staves K

T, The U5, districe court considered and repeceed five separae defenses o

enforcement of the award, but exercised s discretionary power under Argcl :lz
W1 al the Convention to adjpurn the enlorcement smion pending decis : o
the Indiin court on [TH's petition 1o set aside the award @ tho
As s frst delense. 111 asserted that application ol the Conve ld i
be retroactive, and therefore improper, because the parties had em 1 the _ 4 u
moptract in 1962, B years before the Linited Staies ranhed o \ non. [n the
dismissing thas defense, the court observed that the award |1H1; :3 rendered % rric
until 1976, at which vme both natsons were partes w I'Q ntion.* MMore- plica
ower, the Convenrson merely provides a forum (or iragion and does nao ald &
affert any substantive rights created by contract, As al device, the cowrt o
concluded, the Convention could properly be retroactive effect .
Second, DI asserted that an Indian cougiestlld not enforce the award i 5 10
it had been rendered in the United States. ; n@lht reciprocity in enlorrement i
required by the Convention :hml’nr:% tst. Article I, paragraph 3 ol R
the Convenuion permits o ﬂ'lﬂ'ltﬁll'tll'l_?l!il to apply the Convention only to 105 b
awards arising out ol relation=hi red “rommercol” in that state and bl
to apply the Convention only ds made in another state, Artcle X1V d tha
.:um that a rofiTacteng st vnvoke the Convention “onlv to the extent sLrE -
hat i1 iz reeedf bound 10 the Convention.” 1D argued that India has
narrowly consirued t 1$mnmnnal“ s g 1o exclude most such rela- - {1
tionships and that «§IV required the district court to determune the peals |
extent ol India’s ton ol the Convention and enforce the award only of in wirm
an Indian « ld do sa. The court ruled, however, that the Convention e
to determine that India was a party to the Convention and, I'T',Ig""

miere|y u

since r%ﬂ States had adopted the clause restricting s application 1w
COMMTErT] isputes, to determine that the contract in issue was considered
commercial under the laws of the Unied Staes.

I0's third defense rested upon the public policy of the United Siates re-
quiring arbitrators w be free from even the pppearance of bas. The arbavransr
appointed by FIOCI had served as counsel 1o FOCL i two other cases, and 101
vigorously asserted thar this fact was never disclosed before issuance of the
award Mondisclosure of this relatonship, 1D protested, was fatal o enforce-

9 LIS B2 & sege (19700, 21 LIST 2517, TIAS Mo, 0997, 330 UNTS )
* The Courta ol Appeals for the Sixth. Fifth, and Serond Ciensis have upheld prisdisiion bhased
ety the Convenison snosimilar e See. o g, faose Arbirranon Berween Aodi 550 Auwmo L'mion
Aktisngressiischalt v, Choerseas Moo, Ine., 5%% F2d 1222 (ooh G 19795 lmpersal Ethiopian
Liwd't v, Barwch-Foster Corp, 335 F2d VW b i 1T}, Finachrome, lar. v Laspal Lo, 31 1
F.2d 5352 24 Cir. 1975)
United States
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ment ol the award even though no actual bias could be shown. The eourt did
ot “take lighely 101°s charge” but concluded that, in view of the fact that all
three arbitrators were unanimous. nondisclosure of this prior relationship had
not “so tunted the procesdings as to nullify the award. ™

1D fourth defense was that the award was unenforceable because it was
not binding within the meaning of the Convention, Article ¥V disallows en-
forcement of any award that has not vet become tinding. DM argued thar the
dward would not become binding until the lndian court completed its review
of the merits of the case. In disposing of this argument, the district court poined
out that the parties” contract and the arbiteation rales adopted therein by ref-
erence explicitly provided that such awards would be final and binding, More-
over, the Indian Arbitration Act, which applies to all arbitral awards issued
in India, also provides that such awards are binding. Thus, the court found
the award to be enforceable despite the pendency of the appeal before the In-
dian court.*

In the court’s view, 1DI's fifth affirmative defense was less easily dismissed.
1D argued that the award was unenforceable because the arbitrators
exceeded their authority in awarding consequential damages. The parties”
tract expressly excluded damages for Jos profits, and Article Vi1l @
Convention provides thar a coun may refuse to enforee an award ¢
with a dispute “not falling within the terms of the subdfiltaon o ¥

The parties had formally submitted the consequential damag a

tration. although 1D continued 10 dispute the propriety of sich award

throughout the proceedings. The arbitrators nevertheless that there
he

had been a “Tundamental breach™ and that in such a =it limtation-
af-damages clause no longer applied. While the dist oould not “say
with certainty™ that a breach of contract found damental™ would

abragate an express clause prohibiting consequeftial amages, the court de-
elared that the arbitraters, in making such . had net exceeded their

powers under the Convention,
Dexpite all five of these conclusions. 1@!’(%: court refused for the time

being to enforce the award agains e court reasoned that since the
eontract was executed and perform dia, and the arbitration was held
there, Indian law governed the of the parties under the contract. Indian
courts possess broad powers awards for which reasons are given, and
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an award may be set aside i an Indian court discerns an error of law on the
face ol the arbiteation record. Thus, of the Indian court reviewing the award
against [DI found the “Tundamental breach™ theary to be erroneous., i could
set the award aside. In order @0 avoad becoming embrotled in an issue of Indian
law, the district court relied on Article Vi of the Convention, which authorizes
a court to adpurn 3 decisson on the enforcement of an award if an appli

in set it aside has been filed with a competent authonity, Wishing to
inconsistent results in the enforcement and final determunation of 1

in question, the district court beld that its decision would be adjo

a fnal decision by the Indian court an the isswes of Indian law

%ﬁ Ao —

Hasisry TEL-ORES v Linvas Aran REPUBLIC 3 ulfips, 542

LS. Disirict Court, Dhistrict of Calumbia, June 300
Following an attack on a bus wraveling bet ila and Tel Aviv, Isracl,

individuals injured in the anack and personal ntatives ol those who died
brought suit in the United Staes Distric( C or the District of Columbsia
against the Libyvan Arab Republic, the Pa Liberation Organization, and
others;' they alleged multiple tort and sought compensatory and pus=
nitive damages. Withouwt reaching its of plaintiffs’ claims, the districe
eourt held that (1) the coun question jurisdiction; (2] the Alien
Tort Claims Aoy did not bject matter jurisdiction; and (3} suit was
barred in the Disricy umbia by the 1-vear limitation period for inter-
national wors sy intifle' cladms were dismissed.

Teo esablish i iofi jurisdiction wnder 28 US.C osection 1331,
implied cause of action arose [ram various federal
the lederal common law including the law of nations.
Finding the criminal statutes to be inapplicable on their face.” the court
it} analvsis on the question of when an implied private cause of action
international reaties and the law of natons. Planails cied fu-
e and internabional conventions which, they argued, offered them

Surisdichon—lederal gueition—pricale riphil of gclion wnder
:u.b_pﬂ'r ezller Iu.;r'.|5.=|'.|.':rr-'|--'. temeder Afrerr Tord Clgrm

drefenslanin included tbe Palesine Inlnrmstion Offee (PO, ihe National Assncation

@ Aral Amerscans (NAAA]L and the Palesone Congres o North Americs (PONA)

! Plaimnils alss asserved jurisdiciion on (he lsases o the deversaly statae, 28 U SO 1332 and
thee Foregn Sovervign Immunities At ol (978, 38 LS C §41530, 1620611 (FRIAY The emir
hedd, Berwewer, thai the presesser of alsems on bath sides of the case remased the power of the (ederal
eourt W Bear the acison under the doersiy siatute. Winh regard o the FSLA. ibe cowrt held, firs,
18t sovereigh immundly o @l m ordbec o jory claama undess ey wr @each seeurs wiithin
Americae borders, arl second, thal the At roald only serve an 8 Basss Tor jurmsdsroon of sm
sgarnat Inreign wiabe, which sxemmied the NAAK, the PONA, and the P10,

' Plaimislts relaed one 18 LU5.C. 58950 and %60, which procect {oreign governmenis by makmeg
umlawiul any conspurmsnial acnivisy is the United Siases in preparaion (e ingure a foreign gov=
ernment; |8 L'SC. §957, which proweres the Linned Siases vy punshing asy amiviay sith the asd
ol any foreign governmen) umed 5 violaoons of Amerwan low, and 18 U S.C §EI0S] - Dak],
whath lecus nn sttivity on the hegh seas
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