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Brazilian Federal Court of Appeals Prevents Federal
Revenue’s Office from Accessing Data of Arbitration

Proceedings
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In a dispute involving the Centro Brasileiro de Mediacdo e Arbitragem — CBMA (“CBMA”) and
the Brazilian Federal Revenue' s Office (“FRQ”), the Brazilian Federal Court of Appeals prevented
FRO from accessing data of arbitration proceedings administered by CBMA.

The CBMA, an arbitral institution with headquarters in the city of Rio de Janeiro, State of Rio de
Janeiro, Brazil, has been summoned in several occasions by the FRO to exhibit documents
concerning arbitrations proceedings administered by it.

CBMA presented to the FRO documents concerning its own accounting and other arbitration
related information that would not amount to the violation of the confidentiality, but denied to
disclose other documents, in particular the arbitral awards or settlement agreements involving the
parties in dispute, as well as documents containing the fees paid by the litigants in the period
embracing the years of 2008 to 2011.

CBMA argued that the FRO’s order violates the confidentiality clause of its Arbitration Rules
(“CBMA Rules”) and the secrecy, found on article 13, paragraph 6, of the Brazilian Arbitration

Act (“BAA” —Law no. 9.307/1996) and also on article 229, 1, of the Brazilian Civil Code” (“BCC”
—Law no. 10.406/2002).

FRO alleged that the request for information addressed to the CBMA was grounded on the general
legal duty of cooperation with the public administration, whereby the private entities have the legal
obligation to provide information concerning assets, business and activities that can potentially
echo in the tax sphere. It mentioned the Income Tax Regulation (“ITR” — Decree no. 3.000/1999) —
since then revoked by Decree no. 9.580/2018 — and articles 195 and 197 of the National Tax Code
(“NTC” —Law no. 5.172/1966) to support its contention. The latter articles read as follows:

Article 195. For the purposes of tax legislation, legal provisions excluding or
limiting the right to examine goods, books, files, documents, papers and commercial
or tax effects of industrial traders or producers, or their obligation to display them,
have no effect.

Art. 197. Upon written notice, the following institutions are obliged to provide the
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administrative authority with all information available to them in relation to the
assets, businesses or activities of third parties:

| — notaries, clerks and other official servants;

I — banks, banking houses, savings banks and other financial institutions;
[l — asset management companies;

IV — brokers, auctioneers and official dispatchers;

V —the administrator of the estate/executor;

VI —trustees, commissioners and liquidators;

VIl — any other entities or persons that the law designates, by reason of their
position, occupation, function, ministry, activity or profession.

Single paragraph. The obligation provided for in this article does not embrace
information regarding facts about which the informant is legally obliged to observe
secrecy due to its position, occupation, function, ministry, activity or profession.

It further contented that the confidentiality of arbitration arises from a private agreement between
the litigants which cannot be enforced upon third parties such as the FRO. From the point of the
view of the authors of this post, the FRO relies on the privity of the contracts’ principle.

At this point, two clarifications are important to the readers of this blog.

First, article 15.1 of the CBMA Rules in force during the period in which the information was
demanded by the FRO sets that “ unless otherwise agreed between the parties, or if required by the
applicable law to the parties, the members of the Tribunal and of the Center [ CBMA] will maintain
confidentiality about the matters related to the arbitration, except those already in the public
domain or that have already been disclosed in some way”.

Second, article 13, paragraph 6, of the BAA establishes that “[i]n performing his duty, the
arbitrator shall proceed with impartiality, independence, competence, diligence, and discretion”.
In the lack of an express reference to confidentiality in the BAA, the term discretion has been
interpreted by some Brazilian scholars as a duty to keep the confidentiality of the proceedings:

From our perspective, the Brazilian Arbitration Act, in art. 13, § 6, established and
still does a duty of confidentiality upon the arbitrators, regardless of any contractual
provision or institutional rules in this regard. (...) this duty of confidentiality also
applies to the arbitral institution administering the proceedings, given the nature of

its activity?

Evidencing that this is not a straightforward issue, however, in 2019 the authors seem to have
altered their previous position to conclude that there is no legal obligation of confidentiality under
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the BAA.?

Other commentators state that discretion is not to be confused with confidentiality: “[o]ne thing is
the temperance of the arbitrator, of whom is expected a discreet behavior; another very diverse
» 4)

thing is confidentiality.

In any case, there is consensus that confidentiality would stem from the applicable arbitration rules

or from the arbitration agreement.”

TheLitigation Commenced by CBMA

Upon receival of the summon ordering CBMA to exhibit arbitration-related documents to FRO,

CBMA filed a writ of mandamus filed under no. 0017682-42.2013.4.02.5101 before the 28"
Federal Court of Rio de Janeiro (“Lower Court”), asking the court to enjoin the FRO from ordering
the CBMA to share all the information requested by FRO concerning the arbitration proceedings
administered by CBMA from 2008 to 2011 and to declare that CBMA would not be legally
penalized by refusing to present such documents.

The mandamus was dismissed by the Lower Court decision without prejudice, on the ground that it
would need further evidentiary production to make a decision, which would be incompatible with
the strict procedural rules applicable to the writ of mandamus in general.

CBMA filed an appeal against the Lower Court’s dismissal of the case, which was judged on

February 12, 2020 by the Regional Federal Court of the 2" Region® (“Federal Court of Appeals’)
and that reversed, by majority, the Lower Court’s decision.

The prevailing opinion

The reporting judge Luiz Norton Baptista de Mattos' decision recognized that the writ of
mandamus would be admissible given that it only discusses legal issues and, therefore, would not
require an evidentiary stage.

On the merits, he relied on the principle of strict legality, applicable to the public administration, to
grant the mandamus and to prevent the FRO from requesting CBMA to exhibit the documents.

His decision states that private entities do not have the legal duty to provide information requested

by the FRO without a prior law, strictu sensu, that imposes such obligation to them.” Other rules
raised by the FRO such as the ITR could not support its demand since they cannot be considered
law, strictly speaking.

The obligation to provide information concerning third parties can only bind the persons and
entities expressly referred to in article 197 of the NTC. It differentiated the case at hand from the
obligation of financial institutions to provide equivalent information from third parties, as in the
latter case there are laws expressly authorizing it.

Kluwer Arbitration Blog -3/6- 11.03.2023


https://arbitrationblog.kluwerarbitration.com/wp-content/uploads/sites/48/2020/05/CBMA-Mandamus-Lower-Court-Decision.pdf
https://arbitrationblog.kluwerarbitration.com/wp-content/uploads/sites/48/2020/05/CBMA-mandamus-Appeal-Decision-and-Dissenting-Opinions.pdf

His decision further stated that “there are innumerous other appropriate means for the FRO to carry
out tax inspection, including requesting banking data as above mentioned, not being allowed that
the FRO acts outside of the boundaries of the legal and constitutional dictates’.

Regarding the contention of the CBMA that it is under the duty of secrecy and, thus, not obliged to
provide the information requested, the Federal Court of Appeals denied the argument — although
clarifying that it would be irrelevant for the final ruling since the assessment of article 197 of the
NTC would suffice.

His ruling states that the duty to keep the secrecy would be only a private agreement between the
litigants. As to the term discretion present in the BAA, it stated that “the duty of discretion (...) is
not to be confused with secrecy, as the latter has bigger density as to the preservation of third
parties information”.

On this subject, the oral concurring opinion, rendered by Federal Judge Marcus Abraham, has a
different view. He stated that, although confidentiality is not expressly referred to in the BAA, “it
somehow results from paragraph 3 of article 2, which sets that arbitration involving the Public
Administration will respect the publicity principle (...). Therefore, in my opinion, the obligation to
give publicity and disclose all the awards is only applicable in cases where the Public
Administration isinvolved”.

The dissenting opinions

The dissenting Judge Luiz Antonio Soares rejected the writ of mandamus on the merits because, in
his opinion, the FRO did not aim to obtain any information about third parties through the
documents requested, but of the CBMA itself, as the debtor of tax obligations.

The opinion of Luis Antonio Soares was followed by Judge Claudia Neiva, who addressed that the
confidentiality of arbitral proceedingsis of a private nature and could not be opposed to the FRO.

Conclusion

Although grounded on the absence of a stricto sensu law requiring private entities to exhibit third-
party related documents and information, the decision of the Federal Court of Appeals preserves
the secrecy of arbitral proceedings under administration of the CBMA, which is a practical result
that seems to be aligned with the expectation of most of the domestic and international arbitral
community.

At the same time, it preserves the public interest and the interest of the FRO, since the FRO has
several other means to obtain information regarding taxpayers, and these parallel avenues do not
jeopardize the confidentiality of arbitration proceedings.

The decision is still subject to appeal by the FRO. At the time of publication, time periods under
Brazil’s procedural law are suspended due to the Covid-19 crisis. Once the suspension is lifted, the
FRO will have approximately one month to challenge the court’ s decision.
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All texts in Portuguese that are mentioned or cited in this post have been freely translated into
English by the authors.
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