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Frankfurt Court of Appeal Finds That Dissenting Opinion
Violates Public Policy
Peter Bert (Taylor Wessing) · Sunday, June 21st, 2020

The Frankfurt Court of Appeals (Oberlandesgericht) has recently taken the view that the
publication of a dissenting opinion by the minority arbitrator violates the procedural ordre public,
thus constituting a reason to set aside the arbitral award pursuant to Section 1059 para. 2 no 2 b) of

the German Code of Civil Procedure (Zivilprozessordnung, ZPO).1)

The concept of dissenting opinions, originating from and well established in common law systems,
is foreign to German law. Here, dissenting opinions can only be found at the Federal Constitutional
Court (Bundesverfassungsgericht), where they are expressly permitted in Section 30 of the Act on
the Federal Constitutional Court (Bundesverfassungsgerichtsgesetz, BVerfGG) and in some
constitutional courts on state level. In all other courts, the publication of dissents is inadmissible, as
it would violate the confidentiality of the court’s deliberations (Beratungsgeheimnis).

Whether the dissenting opinion is admissible in commercial arbitration is disputed amongst
German legal commentators. There is a widely held opinion that dissenting opinions violate the
confidentiality of deliberations in arbitral proceedings and pose a threat to the integrity of the

arbitral proceedings as well as to the independence of the arbitrators.2)

 

Facts of the Case

In the tradition of German court reporting, the decision of the Frankfurt Court of Appeals has of
course been anonymised prior to publication. However, the facts of the case provide sufficient
detail so that, in light of various press reports, some of which even detail the composition of the
arbitral tribunal, it is fair to assume that the underlying proceedings related to Agfa Photo.

Agfa Gevaert of Belgium divested its German consumer photo business at the end of 2005. It
formed Agfa Photo, which it sold to a group of investors. Only six months later Agfa Photo went
into insolvency. The underlying arbitral proceedings were just one of more than ten arbitration and
court proceedings that the insolvency administrator and the investors commenced against Agfa
Gevaert since 2005. In the arbitral proceedings at hand, the insolvency administrator had claimed
more than EUR 410,000,000 in damages.

Following the failure of settlement talks between the parties, the insolvency administrator initiated
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arbitral proceedings under the ICC Rules on 20 December 2007. The place of arbitration was
Frankfurt am Main, hence from a German perspective, we are looking at a domestic arbitral award.
The court’s decision details the course of the lengthy and hard-fought proceedings, which only
came to a – provisional – end more than 10 years later, when a final arbitral award signed by all
arbitrators was issued on 31 May 2018. Crucially, however, Arbitrator B also submitted a
dissenting opinion dated 1 June 2018, in which he objected in particular to an expert opinion and
its evaluation by the arbitral tribunal.

 

Decision

The Frankfurt Court of Appeals concluded that the arbitral award had already had to be set aside
on the grounds of an infringement of claimant’s right to be heard (rechtliches Gehör). Although the
arbitral tribunal had taken note of and reproduced claimant’s legal position in the arbitral award, it
had not provided its own assessment of these arguments in the award. It could therefore remain
open whether a further ground for setting aside existed under Section 1059 para. 2 no. 2 b) ZPO, as
one of the arbitrators had issued a dissenting opinion. The court issued the following obiter dictum:

“However, in the opinion of the Senate, there is much to be said for the fact that the
disclosure of a dissenting opinion is inadmissible in domestic arbitral proceedings,
even taking into account the considerations pursuant to which parliament has
refrained from making a provision in this regard (…), and violates the confidentiality
of the tribunal’s deliberations (…) which applies to domestic arbitral tribunals. The
special importance of the confidentiality of deliberations for the protection of the
independence and impartiality of the arbitrators would also suggest that the
confidentiality of deliberation – even after the final deliberation and issuance of the
award – is not at the disposal of the parties and/or the arbitrators and should be
regarded as part of the procedural public policy (ordre public).”

 

Comment

When the German Bundestag discussed the reform of Germany’s arbitration law in 1997, the
legislators contemplated the need for an express provision dealing with dissenting opinions, but
then decided it was not required. The explanatory memorandum to the draft of the new arbitration

law, the 10th book of the ZPO, to which the Frankfurt court referred in the quote above reads as
follows:

“The (…) question whether a dissenting opinion can be attached to the arbitral award
did not need to be expressly regulated; as under the laws currently applicable, this is
predominantly considered permissible.”

In view of this clear position of the legislator, the opinion of the Court of Appeals may come as a
surprise. Of course, one has to give it credit for the fact that the court would certainly have
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provided a substantially more detailed reasoning, if the dissenting opinion had been the main
consideration on which its decision depended, rather than an obiter dictum.

Even those German legal commentators who are highly critical of the dissenting opinion, however,
see it as within the powers of the parties to agree differently, in recognition of the party autonomy:
“The problem of the dissenting opinion lies in the confidentiality of deliberations, which also
applies to arbitral tribunals. It is violated by the dissenting opinion. (…) However, the parties may
release the parties from the obligation arising from confidentiality of deliberations and thus pave

the way for a dissenting opinion.”3)

As this matter was an ICC arbitration, there would have been a good case to argue that such an
agreement between the parties existed, if only because by virtue of agreeing in the ICC Rules, as
the ICC considers dissenting opinions to be admissible in principle. Like the arbitral award,
dissenting opinions are to be submitted in draft form to the ICC Court of Arbitration for scrutiny
under Art. 34 ICC Arbitration Rules.

But the Frankfurt Court of Appeals takes an extremely strict position in this respect as well: The
confidentiality of deliberations is not at the disposal of the parties. Hence, even an agreement
between the parties would not protect the arbitral award from being set aside if it was challenged
on other grounds and submitted for review to a court.

Based on the history of the proceedings so far, most likely the Frankfurt decision was not yet the
end of the story, that the Federal Supreme Court (Bundesgerichtshof) will have the final say. It
remains to be seen whether the Federal Supreme Court uses the opportunity to tell us what they
think about dissenting opinions, which the Supreme Court judges themselves are not allowed to
publish, unlike their brethren in Washington and elsewhere, and the justices at the Federal
Constitutional Court next door.

As a caveat, it should be noted that the court explicitly refers to domestic arbitral proceedings in its
obiter. This may leave room for a distinction between the ordre public interne or domestic ordre
public which in the Frankfurt court’s opinion has been violated, and the ordre public international,
where a different standard may be applicable. For the time being, in any event, parties, counsel and
arbitrators in arbitral proceedings seated in Germany, and most certainly in those seated in
Frankfurt, should be aware of the risk that a dissenting opinion creates.

 

________________________

To make sure you do not miss out on regular updates from the Kluwer Arbitration Blog, please
subscribe here. To submit a proposal for a blog post, please consult our Editorial Guidelines.

Profile Navigator and Relationship Indicator
Includes 7,300+ profiles of arbitrators, expert witnesses, counsels & 13,500+ relationships to
uncover potential conflicts of interest.

https://library.iccwbo.org/content/dr/COMMISSION_REPORTS/CR_0003.htm?l1=bul
https://arbitrationblog.kluwerarbitration.com/newsletter/
https://arbitrationblog.kluwerarbitration.com/editorial-policy-guidelines/


4

Kluwer Arbitration Blog - 4 / 4 - 12.02.2023

Learn how Kluwer Arbitration can support you.

References

?1
To the best of my knowledge, this is the first time that a German court has gone on the record on
the issue of dissenting opinions in arbitration.

?2
See on this topic most recently Escher, SchiedsVZ 2018, 219 with first results of a survey of
arbitrators on the actual use of dissenting opinions.

?3
Schütze, SchiedsVZ 2008, pp. 10, 13 f.; cf. also Zöller/Geimer, ZPO, 33th ed., 2019, § 1052, para.
5.

This entry was posted on Sunday, June 21st, 2020 at 8:00 am and is filed under Deliberations,
Dissenting opinions, Germany, Ordre Public, Set aside an arbitral award
You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.

https://www.wolterskluwer.com/en/solutions/kluwerarbitration/practical-tools#PrReTools?utm_source=arbitrationblog&utm_medium=article-banner&utm_campaign=ka
https://www.wolterskluwer.com/en/solutions/kluwerarbitration/practical-tools#PrReTools?utm_source=arbitrationblog&utm_medium=article-banner&utm_campaign=ka
https://www.wolterskluwer.com/en/solutions/kluwerarbitration/practical-tools#PrReTools?utm_source=arbitrationblog&utm_medium=article-banner&utm_campaign=ka
https://www.wolterskluwer.com/en/solutions/kluwerarbitration/practical-tools#PrReTools?utm_source=arbitrationblog&utm_medium=article-banner&utm_campaign=ka
https://arbitrationblog.kluwerarbitration.com/category/deliberations/
https://arbitrationblog.kluwerarbitration.com/category/dissenting-opinions/
https://arbitrationblog.kluwerarbitration.com/category/germany/
https://arbitrationblog.kluwerarbitration.com/category/ordre-public/
https://arbitrationblog.kluwerarbitration.com/category/set-aside-an-arbitral-award/
https://arbitrationblog.kluwerarbitration.com/comments/feed/
https://arbitrationblog.kluwerarbitration.com/2020/06/21/frankfurt-court-of-appeal-finds-that-dissenting-opinion-violates-public-policy/trackback/

	Kluwer Arbitration Blog
	Frankfurt Court of Appeal Finds That Dissenting Opinion Violates Public Policy


