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On December 14, the Second Circuit rendered its decision in Figueiredo Ferraz e Engenharia de
Projecto Ltda. v. Republic of Peru, 2001 WL 6188497 (2d Cir. Dec. 14, 2011), which represents a
signiﬁcant development in the court’s jurisprudence on forum non conveniens dismissals of actions to
enforce foreign arbitral awards. As explained below, the decision also reveals anomalies in the New
York Convention and the Federal Arbitration Act (FAA), which take the instruments beyond the scope
of international commercial arbitration and, thus, may encourage forum non conveniens dismissals in
certain cases.
As previously discussed in this blog, the Second Circuit drew criticism in 2002 by applying the forum
non conveniens doctrine to dismiss an action brought by the Russian state gas company’s insurer to
enforce an award not only against the Ukrainian state gas company named in the award, but also
against the Ukrainian government. See Monegasque de Reassurances S.A.M. (Monde Re) v. Nak
Naftogaz of Ukraine, 311 F.3d 488 (2d Cir. 2002); Charles H. Brower II, Reﬂection on Forum Non
Conveniens: Monde Re Was Right?!?.
Contrary to general opinion in the ﬁeld, this author supported the Second Circuit’s decision in Monde
Re because the plaintiﬀ did not only seek summary enforcement of the award against its counterparty
to the arbitration, but also sought relief against a third-party government based on veil-piercing
theories that would have raised diﬃcult questions of foreign law, required the collection of evidence
from government sources in foreign capitals, and drawn U.S. courts into a politically charged dispute
about energy security in Europe. See Brower, supra.
At a high level of generality, the alignment of parties and the procedural history in Figueiredo called
forth memories of Monde Re: the claimant brought an arbitration and received an award against a
state-controlled program in Peru (“Water for All”), then sought enforcement in New York not only
against the named counterparty, but also against the Republic of Peru based on veil-piercing
arguments. Figueiredo Ferraz e Engenharia de Projecto Ltda. v. Republic of Peru, 655 F. Supp. 2d 361,
367 (S.D.N.Y. 2009). However, the similarity stops there. Contrary to the situation in Monde Re, the
district court held that the veil-piercing arguments could be resolved without further collection of
evidence because the Peruvian Ministry of Housing, Construction and Sanitation had itself: (1) made
partial payments of sums due under the award; (2) asserted, in intra-governmental correspondence,
that the Ministry of Economy and Finance had an obligation to satisfy the award; and (3) initiated
proceedings to set aside the award in Peruvian courts. Id. at 371.

Also contrary to the situation in Monde Re, the case did not raise questions that would have drawn
U.S. courts into explosive political controversies involving two or more foreign states. Given the
simplicity of the issues and the absence of political baggage, the district court exercised its discretion
not to dismiss the enforcement action on forum non conveniens grounds. Id. at 374-77.
In a ﬁnal contrast to Monde Re, the Second Circuit reversed the district court’s denial of forum non
conveniens dismissal, based almost exclusively on Peru’s interest in applying a domestic statute that
prohibits state agencies from paying more than three percent of their annual operating budgets to
satisfy any particular judgment. Figueiredo, 2011 WL 6188497, at *4-*5. Many observers read the
Second Circuit’s decision as an unwelcome December surprise that (1) lowers the threshold for forum
non conveniens dismissals in enforcement proceedings, and (2) increases opportunities for secondguessing of district courts inclined to retain jurisdiction over enforcement proceedings.
As in Monde Re, however, observers seem to have lost sight of critical facts underlying the Second
Circuit’s decision in Figueiredo. These include the facts that: (1) Peru represented the legal seat of
arbitration; (2) the arbitral tribunal rendered its decsion “ex aequo et bono” and awarded the
claimant more than $21 million; (3) the Ministry requested a Peruvian court to set aside the award on
the grounds that Peruvian law limits recovery to the amount of the contract for international
arbitrations involving a non-domestic party; (4) the Peruvian court denied set-aside because the
claimant “had designated itself a Peruvian domiciliary in the agreement and the arbitration,” with the
result that “the arbitration was a ‘national arbitration’ involving only domestic parties”; (5) when
seeking enforcement of the award in New York, the claimant described itself as a Brazilian
corporation; and (6) Peru’s appellate brief stridently argued that the claimant should be deemed a
Peruvian national, given the position it had taken in the agreement, the arbitration and the set-aside
proceedings. Id. at *1 (emphasis added); Brief of Peru at 57-59; Reply Brief of Peru at 29. In short, one
might describe the claimant’s tactics as vexatious, cloaking itself in a Peruvian ﬂag to secure the
higher measure of damages available in “national” arbitrations, then cloaking itself in a Brazilian ﬂag
to avoid the three-percent payment cap for national arbitrations.
As one reads the appellate briefs of the parties on the topic of nationality, the claimant distinguishes
between corporate domicile and nationality, whereas Peru seems to equate the two—an outcome that
seems consistent both with the Peruvian court’s conclusions in the set-aside proceedings and with
U.S. deﬁnitions of corporate citizenship for purposes of diversity jurisdiction. Compare Brief of
Figueiredo Ferraz e Engenharia de Projecto Ltda. at 70-72, with Brief of Peru at 57-59, and Reply Brief
of Peru at 29. See also Figueiredo, 2011 WL 6188497, at *1; 28 U.S.C. § 1332(c)(1) (assigning
citizenship to corporations based on place of incorporation and principal place of business).
While the district court’s analysis accepted the claimant’s distinction between domicile and
nationality, the Second Circuit (1) emphasized the Peruvian court’s description of the arbitration as a
“‘national arbitration’ involving only domestic parties,” and (2) seemed exceedingly reluctant to allow
an ostensibly Peruvian entity to use enforcement proceedings to avoid the application of Peru’s
statutory cap on payments when dealing with the Peruvian government in a contract both executed
and performed in Peru. Compare Figueiredo, 655 F. Supp. 2d at 372, with id., 2011 WL 6188497, at
*1, *5.
Whatever the proper legal designation of the claimant’s nationality, the case reveals anomalies in the
New York Convention and the Federal Arbitration Act. If one assumes that the claimant donned
Peruvian nationality as a matter of law, the case clearly escapes the scope of international arbitration,
inasmuch as it represents a legal relationship solely between Peruvian entities, with contractual
performance solely in Peru, and conduct of the arbitration proceedings solely in Peru. Viewed from
that perspective, the case represents a national arbitration that falls squarely outside the scope of
most instruments on international commercial arbitration.

Going back to the early history of international instruments on the topic, the 1923 Geneva Protocol on
Arbitration Clauses applies only to agreements “between parties[] subject respectively to the
jurisdiction of diﬀerent contracting parties.” Geneva Protocol on Arbitration Clauses, art. 1, Sept. 24,
1923, 27 L.N.T.S. 157. The 1927 Geneva Convention on the Execution of Foreign Arbitral Awards
applied only to awards “made in pursuance of an agreement . . . covered by the [1923 Geneva
Protocol],” meaning an agreement between parties having diverse nationalities. Geneva Convention
on the Execution of Foreign Arbitral Awards, art. 1, Sept. 26, 1927, 92 L.N.T.S. 302.
Similarly, the 1961 European Convention on International Commercial Arbitration applies only to
agreements and awards “arising from international trade between physical or legal persons having . .
. their habitual place of residence or their seat in diﬀerent Contracting States.” European Convention
on International Commercial Arbitration, art. I(1)(a), Apr. 21, 1961, 484 U.N.T.S. 364.
Likewise, in the preamble to the 1975 Inter-American (Panama) Convention on International
Commercial Arbitration, states parties express their desire to “conclud[e] a convention on
international commercial arbitration.” Inter-American Convention on International Commercial
Arbitration, pmbl., 1438 U.N.T.S 248. While none of the operative articles expressly limits that
instrument’s coverage to international commercial disputes, the limitation ﬁnds conﬁrmation in Article
3, which provides: “In the absence of an express agreement between the parties, the arbitration shall
be conducted in accordance with the rules of procedure of the Inter-American Commercial Arbitration
Commission [(IACAC Rules)].” It seems unlikely that states parties, such as the United States,
contemplated application of the IACAC Rules to purely domestic arbitrations in which the disputing
parties failed to identify a set of arbitration rules. See H.R. Rep 101-501, reprinted in 1990
U.S.C.C.A.N. 675, 676-77 (emphasizing the Panama Convention’s role in facilitating “international
commerce,” “trade,” and “foreign investment”). Cf. John P. Bowman, The Panama Convention and Its
Implementation Under the Federal Arbitration Act, 11 Am. Rev. Int’l Arb. 1, 37 (2000) (“Application of
the Panama Convention to international commercial arbitration permeates the Convention from
beginning to end.”).
Finally, and most recently, the UNCITRAL Model Law on International Commercial Arbitration applies
only to “international commercial arbitration,” deﬁned to encompass situations where: (1) the parties
have their places of business in diﬀerent states; (2) the arbitration is seated outside the state in which
the parties have their places of business; (3) a substantial place of contractual performance lies
outside the state in which the parties have their places of business; or (4) the parties have expressly
agreed that the subject matter of the dispute relates to more than one country. UNCITRAL Model Law
on International Commercial Arbitration, art. 1(1), (3), U.N. Doc. A/40/17/Annex I (June 21, 1985).
In other words, on one view, Figueiredo involved relationships so squarely grounded in Peru that the
resulting arbitration could not possibly have qualiﬁed for coverage by almost any of the leading
instruments on international commercial arbitration—except, of course, the New York Convention.
True to its oﬃcial name, the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, applies to any award rendered on the territory of a foreign state (or, if the state of
enforcement has adopted the reciprocity reservation, the Convention applies to any award rendered
on the territory of a foreign state party). Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, Art. I(1), (3), June 10, 1958, 330 U.N.T.S. 38.
Unlike almost every other leading instrument, the New York Convention does not require the
disputing parties to have diverse nationalities or to engage in transactions that cross national borders.
While the New York Convention aims primarily “to facilitate arbitration in international commerce,”
and while an early ICC prototype had referred to “international awards,” concerns about a-national
awards and the diﬃculties of deﬁning international commerce prompted delegates to the New York

Convention’s 1958 drafting conference to reorient that instrument’s coverage towards foreign awards.
Albert Jan van den Berg, The New York Arbitration Convention of 1958, at 17 (1981). As a result, the
New York Convention technically applies to foreign awards grounded in a single jurisdiction. Thus, for
purposes of enforcement in the United States, an award falls under the Convention even if rendered
in Paris between two French wine merchants under a contact for the sale of French wine. Id.
In his seminal work on the New York Convention, Albert Jan van den Berg described this phenomenon
as a “harmless ‘side-eﬀect’” that “scarcely occurs in practice” and had “not occurred in any of the
reported cases.” Id. at 18. In addition, he opined that the New York Convention’s uniquely broad
scope might prove useful in cases where the losing parties to domestic arbitrations possess
substantial bank accounts in foreign jurisdictions. Id. While van den Berg’s assessment holds true as a
general matter, one wonders if the “side-eﬀect” remains so “harmless” when private parties exploit it
to reach the assets of their own governments, thus draining the national treasury in violation of
otherwise applicable national laws.
Conﬁrming the potential for mischief in the circumstances just outlined, one need not search long for
precedent rejecting the eﬀorts of disgruntled national corporations to circumvent the limits of
domestic redress against their own governments by invoking the machinery of international dispute
settlement. Cf. Loewen Group, Inc. v. United States, ICSID Case No. ARB(AF)/98/3, Award ¶ 223 (June
26, 2003) (ﬁnding it “inconceivable” that states would negotiate treaties to provide their own citizens
with international avenues for redress of regulatory disputes). This holds true even in the context of
the New York Convention, where the only court to address the issue outside the Second Circuit
invoked the forum non conveniens doctrine to dismiss an enforcement action brought by a foreign
entity against its own government with respect to an arbitration involving public utilities and seated in
the state of the disputing parties’ nationality. Termorio S.A. E.S.P. v. Electriﬁciadora del Atlantico S.A.
E.S.P., 421 F. Supp. 2d 87, 103-04 (D.D.C. 2006).
Of course, the New York Convention’s unusually broad scope should not apply to cases that, like
Figueiredo, arise under the Panama Convention. As mentioned above and recognized by some courts,
the Panama Convention does not cover foreign awards involving parties, transactions, and arbitral
proceedings grounded in a single foreign jurisdiction. See Energy Transport Ltd. v. M.V. San
Sebastian, 348 F. Supp. 2d 186, 199 (S.D.N.Y. 2004) (“For example, if parties sought enforcement in
the United States of an award rendered in Panama, involving only Panamanian citizens conducting a
domestic transaction, the New York Convention would likely apply but the Inter-American Convention
would not because of the award’s purely domestic character.”); Bowman, supra, at 39 (“Under the
Panama Convention, . . . a foreign award rendered . . . in Uruguay, involving only Uruguayan citizens
engaged in a domestic transaction, may not be enforceable.”).
However, this clear understanding of the Panama Convention’s scope reveals an anomaly in the FAA.
Despite the obvious diﬀerences between the respective scopes of the Panama and New York
Conventions, the United States inexplicably implemented the Panama Convention through a statutory
provision that incorporates by reference most of the New York Convention’s implementing legislation.
See 9 U.S.C. § 302. As a result, while the Panama Convention applies only to international commercial
arbitration, the United States has extended its coverage by statute to awards grounded in a single
foreign jurisdiction. Bowman, supra, at 39 n.104, 75. While “harmless” in most cases, this little-known
“side-eﬀect” could prove both unexpected and aggravating to foreign governments dealing with their
own citizens in domestic transactions, on matters of public importance.
Given the United States’ relative lack of interest in localized disputes between foreign governments
and their own nationals on matters of local importance, it seems wise for U.S. courts to preserve
forum non conveniens dismissals as a possible antidote for the rare situations in which the New York
Convention’s and the FAA’s unusually broad scope threatens to produce surprising results. Far from

provoking allegations of treaty violations, such dismissals seem more likely to draw appreciation from
states parties dealing with their own citizens on matters of the public interest.
For the reasons stated above, the Second Circuit’s decision in Figueiredo deserves more sympathetic
consideration than accorded by most observers. Likewise, the forum non conveniens doctrine
deserves slightly better treatment than the categorical rejection adopted by the draft Restatement on
the U.S. Law of International Commercial Arbitration. By failing to leave any opening for forum non
conveniens dismissals, the Restatement’s drafters run the risk that their ﬁnal product will draw the
same respect expressed by the majority in Figueiredo, which damned the ALI’s work by failing to
mention it at all.

